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GENERAL STATEMENT 


The Third Annual Meeting of the National Association of 
State Aviation Officials was held at the Hotel Sinton-St. Nicholas, 
Cincinnati, Ohio, with official representatives from the Aeronautics 
Branch of the Department of Commerce and twenty-nine states. 


The papers which follow were presented at the sessions on 
Friday and Saturday, in accordance with the program as printed 
on the following page. Unfortunately, the addresses of Hon. John 
C. Cooper, Jr., of Florida, and of Hon. Fay Harding, of North 
Dakota, are not available for publication. 


Frep D. Face, Jr., 
Secretary-Treasurer, 
National Association of State 
Aviation Officials. 











OFFICIAL PROGRAM — THIRD ANNUAL MEETING 
OF THE 

NATIONAL ASSOCIATION OF STATE AVIATION OFFICIALS 

Cincinnati, Ohio, Oct, 12-13-14, 1933 


Thursday Evening (October 12th) 


Registration and Informal Dinner (in charge of Hon. Fred L. Smith, 
Director of Aeronautics, State of Ohio, and Local Committee of 
Cincinnati, Ohio). 


Friday Morning (October 13th—9:30 A. M.) 


Addresses of Welcome: Mayor Russet. Witson and Hon. HerMAN 
Bay.ess, of Cincinnati. 

Response on behalf of the Association: Hon. Grorce B. Locan, of 
Missouri. 

President’s Address: Hon. R. S. Boutette, Aeronautic Development 
Expert, Aeronautics Branch, Department of Commerce; formerly 
Director, Division of Aeronautics, State of Tennessee. 

Secretary-Treasurer’s Report: Pror. Frep D. Facc, Jr., Member, IIli- 
nois Aeronautics Commission. 

“Recent Developments in Aviation Litigation,” Hon. GEORGE B. Locan, 
Legal Counsel, National Association of State Aviation Officials. 


Friday Afternoon (October 13th—2 P. M.) 

“The Dividing Line Between Federal and State Promotion of Aero- 
nautics,” Hon. J. Carrott Cone, Assistant Director in Charge of 
Air Regulation Division, Aeronautics Branch, Department of 
Commerce. 

“Financial Problems of State Regulation and Promotion of Aero- 
nautics,” Hon. A. C, BLomcren, Airways Engineer, State of Idaho. 

“State and Local Taxation Affecting Air Transportation,” Hon. C. C. 
Tuompson, of United Air Lines. 


Friday Evening (October 13th—Annual Banquet, 7 P. M.) 

“The Progress of International Uniformity in Aeronautical Regula- 
tion,” Hon. Joun C. Cooper, Jr., Vice-President, National Asso- 
ciation of State Aviation Officials. 

“The Program of the Aeronautics Branch of the Department of Com- 


merce,” Hon. Ewinc Y. Mircueit, Assistant Secretary of Com- 
merce in charge of Transportation Agencies. 


Saturday Morning (October 14th—9:30 A. M.) 
“Recent Developments in State Promotion of Aeronautics,” Hon. Fioyp 
E. Evans, Director, Department of Aeronautics, State of Michigan. 


“Regional Control of Aeronautical Problems,” Hon. Fay Harp1ne, Presi- 
dent, Board of Railroad Commissioners, State of North Dakota. 


Reports of Committees. 
Election of Officers. 
Adjournment. 




















STATE AND FEDERAL COOPERATION IN 
AVIATION PROMOTION AND CONTROL 


RicHarp S. BouTELLE* 


My term as president of the National Association ot State 
Aviation Officials has enabled me to keep in close contact with the 
work being done in civil aeronautics by the various states, and ta 
know better than ever before the men who are doing this work. 
These associations have been very pleasant for me, and I shall 
always value the friendships that have been formed. Although 
1 no longer am a state aviation official, I shall always be deeply 
interested in the Association’s activities, and look forward to a 
continuation of the constructive program which it has thus far 
carried out. 

The Aeronautics Branch of the Department of Commerce has 
recently been reorganized, as you probably are aware. In place 
of the three major divisions into which it formerly was divided— 
these were Air Regulation, Aeronautic Development and Airways— 
the Branch now is comprised of two, which are the Division of Air 
Regulation and the Division of Air Navigation, and there also 
are an administrative section and an aeronautic information section 
which are responsible to the Director of Aeronautics. Activities 
which formerly were the responsiblity of the Aeronautic Develop- 
ment Service have been assigned to the new divisions. 

Aeronautics development projects will be given the same thor- 
ough attention as in the past, with the added advantages of close 
coordination with problems of air regulation and airway main- 
tenance. It is in connection with aeronautic development that I 
myself have become a member of the Branch’s staff, and I wish 
to refer to that because it is a matter of importance to state avia- 
tion officials. 

My work in the Aeronautics Branch, at least for some time to 
come, will have to do with aeronautic development work in the 
field. I shall be available for cooperation with any state aviation 
officials who feel that I can be of assistance to them, and I 
hope particularly to aid the states in outlining programs for air- 
ports. 





*Aeronautic Development Expert, Aeronautics Branch, Department of Com- 
merce, and President, National Association of State Aviation Officials. 
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There are at the present time about 550 municipal airports, 
650 commercial airports and 23 state-operated fields, in addition to 
Department of Commerce intermediate fields, Army and Navy 
fields, auxiliary, private and miscellaneous government fields. Air- 
ports available as bases for commercial and civilian operations 
total about 1,200. There are other fields, notably the Department of 
Commerce intermediate landing fields and the marked auxiliary 
fields, which may be used for intermediate or emergency landings, but 
the airports where airplanes may be stored, service obtained, which, 
in other words, may be called flying bases for civilian airmen, do 
not exceed 1,200. There are many other cities which would find 
it advantageous to have airports. In the future they will find 
that airports are an absolute necessity to their civic development. 

The Department of Commerce is prohibited by law from 
establishing and maintaining airports. It is entrusted with the 
responsibility of maintaining aids to air navigation on the Federal 
Airways System, and these aids include lighted intermediate land- 
ing fields at intervals frequent enough to insure that craft flying 
the airways will never be more than a few minutes flying time 
trom a landing area. But these intermediate landirig fields are 
established to make up for absence of airports. In many cases 
there are enough airports along a route to make intermediate land- 
ing fields unnecessary, and in such a contingency, the Department 
does not construct any. 

Airport development has been left to the states and munici- 
palities. Up to this time, the municipalities have been more active 
along this line than the states, although some states have established 
fields. I previously have mentioned that the Department has 
records of 23 state-operated fields. 

The states have the opportunity at this time to pave the way 
for further development in aeronautics by assisting in the establish- 
ment of new airports and improving existing ones, and they will 
benefit from the further progress in flying in direct proportion to 
the efforts they make to prepare themselves for it. 

Automobiles were not widely used, and the great expansion 
of the automobile industry did not take place until there were good 
streets in the cities and good highways for trips between cities. 
A similar development in airports will have to precede any com- 
prehensive development of flying, particularly private flying by 
persons owning and operating their own aircraft. 

There are two methods which may be used by the state—it 
may operate airports of its own, or it may encourage establish- 
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ment or improvement of municipal airports. A combination of the 
two policies probably would be best in most cases. The larger 
cities in the state might be encouraged to undertake airport projects 
by the offer of financial aid, or assistance from the state highway 
department. At points where landing facilities are needed off the 
airways, but where the cities are not large enough to support 
them, the state might maintain fields. 

As I have said before, it is now my job to assist in the 
development of just such programs as the foregoing, and I hope 
that the state officials will give me the opportunity to cooperate 
with them in this connection. 

Another problem of state aviation officials which I should 
like to mention is state regulation of flying. You have heard 
repeatedly the arguments for uniformity of aeronautic regulation, 
and I believe you all agree that uniformity is necessary. The 
simplest manner of attaining uniformity is adoption of Federal 
licensing regulations and air traffic rules. In fact, it may well be 
said that such a procedure is the only way of getting to this ob- 
jective, since so many states now have followed the lead of the 
Federal Government in framing their own regulations. 

Our efforts to attain uniformity must be continued until all of 
the states have framed their regulatory programs along lines which 
will assure that airmen may expect to find similar requirements 
wherever they may fly in the United States. This probably will not 
require many more years. Doubtless every state soon will have 
aviation officials, appointed solely for the purpose of dealing with 
problems of flying arising in the state, and then we will have every 
state represented at these meetings of the Association. 

The Association has served a valuable purpose in the past, and 
its work will become increasingly important as the states increase 
the scope of their activities in aeronautics. But it should always 
be directed by active state aviation officials. I can no longer qualify 
in that category, as I now represent the Aeronautics Branch. That 
being the case, it would be inappropriate for me to continue in the 
chair during the discussions that will be taking place, and I there- 
fore request that a temporary chairman be selected to preside until 
your new officers and committee members have been elected and 
your new president is installed and ready to wield the gavel. 

I appreciate the support you have given me as your president, 
and thank you for it. It was an honor and a pleasure to serve you 
in that capacity, and I repeat that I shall always take an active in- 
terest in the Association’s work and rejoice in its accomplishments. 














THE RECENT TREND OF AERONAUTICAL 
LITIGATION 


GeorGE B. LoGan* 


The title of my address is listed in the program as “Report 
by General Counsel on Aeronautical Litigation.” A report, how- 
ever—just a report—would, I believe, be just about as interesting 
and as valueless as a report on yesterday’s weather. Yesterday’s 
weather is something we all know about and I rather feel that 
yesterday’s court decisions are something that you all know about. 
What we all really want to know about the weather is what it is 
going to be. What we all want to know about the stock market 
is what it is going to do. What it has done is already too pain- 
fully impressed upon us. 

At the risk of being just as reliable as those who prognosti- 
cate the weather and as correct as those who foretell the curves 
of rising and falling prices, I am going to do a little back and 
forecasting in the field of aviation litigation. But to see which 
Way a curve is moving, you must see its beginning, its middle and 
its present line—and the future curve we guess at. I must, there- 
fore, bore you a little by drawing the beginning and the middle 
of the curve. 

The first aviation litigation in this country actually involving 
the right of an airplane to fly over private property was the case 
of Smith v. New England Aircraft Company, decided by the Su- 
preme Court of Massachusetts on the 4th day of March, 1930.’ 
You are all familiar with the brief facts in this case, involving 
the complaint of Mr. H. Worcester Smith against the airport op- 
erated adjoining his property, and his contention that the flights 
of the planes over his property constituted trespass and that the 
noise constituted an actionable nuisance. 

Mr. Justice Shaw of the Massachusetts Supreme Court went 
very thoroughly into the maxim of ownership of airspace to the 
uttermost limits, waded painstakingly through the old cases and 
eventually reached the conclusion that flights above 500 feet did 
not constitute a trespass, did not invade any man’s private property 
and that the noise therefrom was not such as to disturb the ordi- 





*Legal Counsel, National Association of State Aviation Officials; Member, 
American Bar Association Committee on Aeronautical Law. 
1. 170 N. E. 385; 1930 U. S. Av. R. 1. 
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narily susceptible person, but only those who were hypercritically 
sensitive. While he held that flights as low as 100 feet did in a 
measure more nearly approach trespass, nevertheless no damage 
had been done and the court refused to grant an injunction, even 
as against these low flights, and dismissed the suit at the costs of 
the plaintiff. Certainly, save for the exception of a few unfortunate 
expressions used, this was an exceedingly favorable decision to 
aviation. 

The next case, a few months later, involving the same point, 
was the decision of Judge Hahn in the United States District Court 
at Cleveland in the case of Swetland v. Curtiss Airports Corpora- 
tion, et al.? The facts, with which you are all very familiar, were 
quite similar to those in the Smith case. Two brothers owned 
estates adjoining each other and immediately across the road from 
the Curtiss Airport at Cleveland. They brought suit to enjoin 
flying over their property at any height, claiming a trespass, and 
to enjoin dust, noise and the dropping of circulars and other ob- 
jects on their property. Judge Hahn, in another painstaking opin- 
ion, held that the dust and the dropping of circulars did constitute 
a nuisance, that the noise did not, and that flying above 500 feet 
was perfectly lawful, but restrained flying at a height of less than 
500 feet. The operation of the airport, subject to the restriction 
of low flying, dust and circular dropping, was permitted to con- 
tinue. 

Both parties in this case appealed and we, therefore, find a 
third case, involving the point of air trespass, in the decision of 
the United States Circuit Court of Appeals for the Seventh Cir- 
cuit, handed down by Judge Moorman on December 30, 1931.8 
Of course, the facts were the same, but the Court, in a much 
shorter opinion, while apparently not committing itself on the 
question of trespass, and having found that the defendants owned 
another site for an airport, and having found that dust and noise 
were apparently necessary concomitants to the operation of an 
airport, enjoined its operation altogether. 

The last case, which comes to my attention on this point, is 
the case of Rush Hospital, Gay et al. v. Sky Haven Airport, de- 
cided by a court of original jurisdiction, by Justice Windle of 
the Chester County Court of Common Pleas in Pennsylvania.‘ 
This suit was brought by Mr. Gay, who lived across the street 
from the airport and who complained of the low flying, and the 





2. 41 F. (2d) 929; 1930 U. S. Av. R. 21. 
3. 55 F. (2d) 201; 1932 U. S. Av. R. 1. 
4. Decided Sept. 8, 1932—not reported. 
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dust and the noise and even complained that the gathering of 
crowds at the airport, who besought the use of his telephone and 
of his bathroom, all constituted an unbearable nuisance. The 
Rush Hospital, located at some distance, complained of the noise, 
the disturbance of its patients, and both of them complained that 
the flights constituted a trespass. 

The Court dodged entirely the question of trespass, holding 
that it was not necessary to decide that question, but held that the 
plaintiffs had proved the existence of a nuisance. But much more 
important even than this adverse holding is the language of the 
court. which is as follows: 

“As an airport is not a nuisance per se, the operations must constitute 
a nuisance before it can be classed as a private nuisance. But whether or 
not it is being properly operated as an airport or whether its operation con- 
stitutes only a reasonable use of the property in question is not controlling.” 

With all due respect to the court it may be suggested that two 
more inconsistent statements can hardly be found in the same sen- 
tence. If an airport is not a nuisance per se, then, if reasonably 
operated as an airport, it is not a nuisance. But the Court went 
on to find that while the operations were reasonably conducted, 
nevertheless a nuisance had been created and the complete opera- 
tion of the airport was enjoined, without qualification. 

It is hardly necessary to add that we seem to have progressed 
a considerable length down the curve from the first and most 
favorable decision by the Massachusetts Supreme Court. 


Insurance Cases. There seem to be several different direc- 
tions to the curve in the matter of the aviation cases involving 
insurance. The first real insurance case involving aviation of the 
type of cases needed for this study was Ridgley v. Aetna Life In- 
surance Company, decided by the New York Appellate Court in 
1914.5 Mr. Ridgley, whose occupation was mainly that of a finan- 
cial writer for a New York paper, had applied for accident insur- 
ance and the application blank contained this question: “Do you 
contemplate any unusual journey or any hazardous undertak- 
ing?” His answer to this question was, “No.” It seems that Mr. 
Ridgley and a friend of his had become interested in aviation and 
were building an airplane and that, a few weeks after receiving the 
policy, Mr. Ridgley decided to test this plane and did so, with the 
result that when he was about ten feet off the ground, the plane 
suddenly decided to come down, with serious injuries to Mr. Ridg- 
ley. The New York Court held that his answer to the question 

5. 145 N. Y. S. 1076; 1928 U. S. Av. R. 139. 
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was false, in that he had in contemplation riding in an airplane, 
and that this of itself was a hazardous undertaking. 

In January of 1921, the Supreme Court of New Jersey had 
before it the case of Bew v. Travelers Insurance Company.® Mr. 
Bew was a New York broker, who during the summer spent his 
weekends at Atlantic City and there sought the thrill of a ride 
over Absecon Island in an airplane. Mr. Bew was killed when 
the plane crashed. This accident happened in 1919. The policy 
carried the provision that it should not cover any injuries, fatal 
or otherwise, sustained by the insured while “participating in 
aeronautics.” The question, of course, then was whether or not 
a passenger was participating, and the court asked these rhetorical 
questions : 


“Is a passenger in a balloon, which is not directed or propelled by 
any but natural forces, a participant in sailing or navigating the air? Is 
an observer in a military plane, who is not piloting it, participating in 
aviation? Is a military bomber, who does not touch the control of the 
plane, a participant in aviation? Is the pilot of an airplane, which carries 
an observer or photographer, or the operator of a machine gun, over enemy 
lines, but who merely drives his machine, participating in military ac- 
tivities? It seems to me that the answer to all of these queries must be 
in the affirmative, although the individual in question is not the active 
agent. The purpose of his flight has no influence upon the question of 
whether or not he is participating in aeronautics. His presence in the 
plane makes him a participant in the flight which is aeronautical. 

“If the question were respecting the scope of a provision that the 
policy did not apply to any one ‘participating in tobogganing,’ would it 
be asserted that the occupants of the sled who had no part in steering 
were not participating in tobogganing? If one rides in the rear seat of 
an automobile, is he not participating in automobiling? If one hires 
a motorboat and crew to take him for a ride on a river, would it be said 
that he was not participating in boating? It seems clear that he would be. 

“These illustrations show the speciousness of plaintiff’s contention.” 


The next case, decided in July, 1931, was that of Peake v. 
Travelers Insurance Company, a decision by the Supreme Court 
of Florida.*7 Mr. Peake had been a visitor at the State Fair at 
Montgomery, Alabama, and one Richard Johnson was there operat- 
ing an airplane, taking passengers for short flights, precisely the 
same type of flying as that indulged in by Mr. Bew at Atlantic 
City. Asa result of a crash, Mr. Peake was very seriously injured. 
His policy of insurance was with the same company and contained 
exactly the same language as the policy in the Bew case, and the 
Supreme Court of Florida followed the Bew case and held that 





6. 95 N. J. L. 638; 1928 U. S. Av. R. 151. 
7. 82 Fla. 128; 1928 U, S. Av, R. 156. 
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the passenger was “participating.” In fact, the Supreme Court 
went further and held that “a passenger in an airplane, flying in 
the air, whether he takes part in the operation of the airplane or 
not, iS participating in aeronautics.” 

Our Missouri Court of Appeals in 1923 followed the above 
two cases in the decision of Meredith v. Business Men’s Accident 
Insurance Company.2 There Mr. Meredith was attending a county 
fair at Breckenridge, Missouri and took a sight-seeing ride in an 
airplane and was killed. The policy again contained the provi- 
sions against participation in aeronautics and the court quoted both 
the Bew case and the Peake case in holding that the passenger was 
participating and even quoted with approval the questions asked 
and answered by the New Jersey court in the Bew case. 

The United States Circuit Court of Appeals took a hand in 
cementing the above doctrine in the case of Pittman v. Lamar 
Life Insurance Company, decided on February 15, 1927,° and even 
went a little farther. Mr. Pittman, in this case, had completed 
an airplane flight, had gotten out of the plane, which had landed, 
and was on the ground, but walked into the propeller and was 
killed. It was urged that the “participating in aeronautics,” which 
was barred by the policy, had ceased before his death. However, 
the United States Circuit Court of Appeals, without citing any 
of the previous cases, held that Mr. Pittman was participating, 
even after the landing was over and that he was still participating 
at the time he was killed. 

Of course the net result of all these cases was a general warn- 
ing to the public—‘‘beware of flying, your insurance is imperiled.” 

The first break in this line of decisions comes with Hayden v. 
Benefit Assn. of Railway Employees, decided by the Supreme Court 
of Arkansas on November 28, 1927.1° Paul Trotter, a railway 
telegraph operator, had attended the “Rice Carnival” at Stuttgart. 
Richard Schilberg was taking passengers for a short ride in his 
airplane for $2.50. Precisely the same kind of flying as in the 
Bew and Peake cases. Trotter took an airplane ride and was 
killed. Suit was brought by Mrs. Julia Hayden, his mother, the 
beneficiary under his policy. The policy forebade recovery in the 
event the injured received his injuries while “engaged” in aero- 
nautics. Note that there is a slight difference, if there is any 
difference, between the words “engaged” and “participating.” In 





8. 213 Mo. App. 688; 1928 U. S. Av. R. 159. 
9. 17 F. (2d) 370; 1928 U. S. Av. R. 188. 
10. 175 Ark. 565; 1929 U. S. Av. R. 79. 
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any event, the Supreme Court of Arkansas held that Mr. Trotter, 
as a passenger, was not “engaged” in aeronautics. 

The word “participation” came before the courts again in the 
case of Tierney v. Occidental Life Insurance Company, decided 
by the District Court of Appeals of California on March 8, 1928," 
just six months after the decision in the Hayden case and just one 
year after Pittman v. Lamar had been decided by the U. S. Circuit 
Court of Appeals, sitting in California. This was another propeller 
case. Mr. Tierney had completed an airplane ride as a passenger, 
stepped out of the airplane, had been on the ground about two min- 
utes, and then stepped into the propeller and was killed. The court 
indicated that if the accident had happened while the flight was on, 
they might have held that his death was the result of participa- 
tion in aeronautics, but that he was not “participating” at the time 
of his death and his widow was permitted to recover. 

More good news occurred in the case of Jackson v. Masonic 
Insurance Company, decided by the Supreme Court of Indiana in 
January, 1929.12. This case had a tortuous trip from the date of 
the accident, which happened in April, 1923, to the date of its 
decision, in January, 1929. Jackson, while riding as a passenger 
with one Ralph Hunting, had been killed. In the original trial, 
in the Marion County Superior Court, and upon an agreed state- 
ment of facts, judgment was rendered for the plaintiff. But in 
1925 this was reversed by the Indiana Appellate Court, this court 
following the Meredith case from Missouri, the Peake case from 
Florida and the Bew case from New Jersey, holding that Mr. 
Jackson had been engaged in aeronautics. But the Supreme Court 
of Indiana, in 1929, followed the Hayden case in Arkansas and 
held that he had not been engaged in aeronautics. 

We had another interesting case in 1929, in April of that 
year, before the United States Circuit Court of Appeals for the 
Seventh Circuit, sitting at Chicago.* In this case, Mr. Valentine 
Gits of Chicago had been on a pleasure trip to Estes Park, Colora- 
do, and there took an airplane ride. When about a mile high, 
Mr. Gits leaped out. There was no evidence as to whether it was 
suicide or otherwise. Be that as it may, the case came before the 
United States Circuit Court of Appeals in April, 1929. The lan- 
guage in the policy prohibited “engaging in aeronautical opera- 
tions.” 

I call your attention to the language of the court in this case, 





11. 89 Cal. App. 779; 1928 U. S. Av. R. 191. 
12. 200 Ind. 472; 1929 U. S. Av. R. 84. 
18. 32 F. (2d) 7; 1929 U. S. Av. R. 70. 
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“If the inhibition were against engaging in maritime or seafaring op- 
erations, it would hardly be contended that an occasional passenger on an 
ocean steamer was excepted; or if applied to ‘engaging in railroading op- 
erations,’ that the indemnity would be suspended while one was riding as a 
passenger on a train, Can the audience at a theater, or opera, or movie 
show be properly said to be ‘engaged in dramatic or operatic, or cinemato- 
graphic operations’? We think the question answers itself negatively, and 
can see no reason for a different conclusion where the subject is ‘aeronautic 


>” 


operations’. 


This was a latter-day and a different answer to the questions 
of the court in the Bew case—one in 1921—the other in 1929. 

In October of 1929, we find another favorable decision in 
the case of Peters v. Prudential Insurance Company, decided in 
the State of New York.’* There again the policy prohibited re- 
covery if engaged in aviation and the court held that a passenger 
was not engaged in aviation. 

Perhaps the most favorable insurance case of all was that of 
Charette v. Prudential decided by the Supreme Court of Wisconsin 
on November 11, 1930.15 In this case one Charette had learned to 
fly, or thought he had, but was not in the business of aviation, 
or of operating airplanes. He was at an airport and watched a 
friend, Rollins, make a landing. He criticized the landing and 
offered to demonstrate how it should be done. Charette and 
Rollins got in the plane, with Charette at the controls, and the 
plane crashed into Milwaukee Bay and Charette was drowned. 
The court held in this case that the language of the policy pro- 
hibiting recovery if “engaged in aviation” did not bar a recovery. 

There was another more favorable decision following the 
fateful month of October, 1929. The accident happened on Lam- 
bert field in St. Louis in August, 1928. One Delbert Flanders 
took a free ride in an airplane piloted by Alfred Kachenmeister 
and was killed. The court in this case refused to follow Missouri’s 
previous decision in Meredith v. Business Men’s Assn. and instead 
followed the Hayden case, the Jackson case and the Peters case in 
holding that this passenger was not engaged in aeronautics. This 
decision, Flanders v. Benefit Assn. of Railway Employees, was in 
November, 1931.1° ’ 

One could not help, in reading these later cases, to conclude 
that the insurance of passengers at least was not endangered or 
affected. 

Two months before, however, the curve of these favorable 





14. 233 N. Y. S. 500; 1929 U.S. Av. R. 36. 
15. 232 N. W. 848; 1931 U.S. Av. R. 48. 
. 42S. W. (2d) 973; 1932 U. S. Av. 60. 

















N. A. S. A. O. PROCEEDINGS 469 


decisions had nosed over and started downward. On August 1, 
1931, the United States District Court for the Eastern District of 
‘Tennessee, in the case of First National Bank of Chattanooga v. 
Phoenix Mutual Insurance Company, had before it this case.17 
One Mr. Hart had a $25,000.00 policy on his life, payable to the 
First National Bank of Chattanooga as trustee of his estate. It 
provided for double indemnity in case of accidental death, but ex- 
cepted from this double indemnity a death which was the result of 
participating in aeronautics. Mr. Hart, while at Chattanooga, sud- 
denly received word that his wife in Florida had been seriously 
injured in an automobile accident. Summoning his family phy- 
sician, he started in an airplane from Chattanooga to Florida 
and was killed in attempting to make an emergency landing at 
Atlanta, Georgia. It was true that Hart was interested in the 
company which owned the plane, but he was travelling as a pas- 
senger, and it was being piloted by a paid pilct. The court went 
back to the Bew case and the Peake case and distinctly disapproved 
of the Gits case, and held that the deceased was “participating in 
aeronautics.” 

In 1932 we had the case of Blonski v. Bankers Life In- 
surance Company, decided on June 20th of that year by the Su- 
preme Court of Wisconsin.’® Please note this was by the same 
court that decided the Charette case two years before. This was a 
propeller case, the plaintiff Blonski being killed before the trip 
started. The court had before it the two other propeller cases of 
Tierney v. Occidental Life Ins. Company and Pittman v. Lamar 
Life Insurance Company, and followed the Pittman case and not 
the later Tierney case, and held that the deceased met his death 
as a result of participating in aeronautics, 

This ends the examination of the insurance cases. 


Gasoline Taxes. I wish to call your attention to the holdings 
of the courts in the aviation gasoline taxation cases. The first case 
was that of United Airways v. Shaw, decided August, 1930, by the 
United States District Court in Oklahoma.’® This case involved 
a tax of four cents a gallon on gasoline, which was purchased in 
Oklahoma and consumed partly in interstate and partly in intra- 
state commerce. It was contended that the imposition of this tax 
violated the commerce clause of the Constitution and the court 
held that not only was the tax unconstitutional but, in view of the 
fact that the amount of gasoline used in interstate commerce could 
17. 57 F. (2a) 731; 1932 U. S. Av. R. 64. 
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not be separated from that used in intrastate commerce, the entire 
tax was unconstitutional as to the plaintiff, and enjoined the col- 
lection of any tax. 

The next case was that of Western Air Express v. Welling, 
decided by a court of first instance in Utah on September 15, 
1930.*° This involved a tax on gasoline purchased outside of Utah 
and used inside in interstate and intrastate commerce. The tax 
was held void as to all that portion of gasoline used in interstate 
commerce. 

Early the following year of 1931, we had the case of Mid- 
Continent Express Company v. Lujan, decided by a special court 
of three United States Circuit Judges,*1 which involved a pure 
excise tax of five cents a gallon on gasoline sold in the state. There 
again the court held that the tax was unconstitutional and, in view 
of the fact that the amount of gasoline employed in interstate and 
intrastate commerce could not be separated, the collection of the 
tax on gasoline, although bought within the state, was enjoined. 

So far all of these decisions are exceedingly favorable, but 
we find a little wavering in the curve in the case of Transcontinental 
and Western Air v. Asplund.”*This case was decided by a District 
Court of New Mexico and involved a five cent tax on gasoline 
purchased without the state and used within, or purchased within 
the state. The court held that even though interstate commerce 
was involved, the gasoline purchased within the state was taxable, 
although that purchased outside the state and used within was 
not. This was a distinct departure from the doctrine announced in 
Mid-Continent Express Company v. Lujan, where all the gasoline 
was bought within the state and all held to be non-taxable. 

In the early part of 1932, the United States Supreme Court in 
the case of Eastern Air Transport Company v. South Carolina,*® 
in an opinion by Mr. Justice Hughes, held that a tax of six cents 
a gallon on gasoline, although wholly used in interstate commerce, 
was valid as to gasoline bought within the State and so used, 

It remained, however, for a special court of three federal 
judges, Judge Moorman (who wrote the last opinion in the Swet- 
land Case) in the case of American Airways v. Wallace, decided 
just seventeen days later, to put the final touches to the changing 
curve.** In this case it was held that the American Airways had 
to pay to the State of Tennessee the tax provided by the Tennessee 
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law on gasoline, although used only in interstate commerce and al- 
though the gasoline was purchased without the state and brought 
in the state and there stored. The court had before it the Shaw 
case from Oklahoma and the Lujan case from New Mexico, but 
simply held that these cases did not apply, thus defining the abrupt 
downward curve. 

Perhaps you have already guessed the curve of my remarks. 
A very momentous thing happened in aviation in May, 1927. In 
May, 1927, Lindbergh electrified the world with his New York 
to Paris flight. This occurred between the insurance case decision 
of Pittman v. Lamar, in April, 1927, and the next decisions of 
Hayden v. Benefit Association, which was in October, 1927. It was 
probably still fresh in the minds of all courts when the opinions up 
to late 1930 were written. In fact, the Attorney General of Florida, 
in commenting on the Shaw case and in rendering his own opinion 
on the validity of the Florida gasoline taxes, stated that the At- 
torney General of Oklahoma had advised him that the Shaw case 
was a friendly suit, with which the State of Oklahoma was en- 
tirely satisfied.?® 

Another momentous event occurred in the fall of 1929. This 
was more than a “fall.” It was the crash of the overtowering house 
of cards in the stock market. It took perhaps a year or so for 
people to realize the completeness of this collapse. This collapse 
carried with it eventually though not immediately perhaps ninety 
per cent in number of all the incorporated manufacturing, passen- 
ger, flying school, flying service and other similar aviation com- 
panies. It spread aviation losses perhaps more broadly and vividly 
among the public than any other loss, because the aviation industry 
and stocks were the youngest, had been bought more recently and 
with more enthusiasm than any other type of security. 

The collapse of the business boom rendered useless and dead 
perhaps one-third of the municipal airports, which had been pro- 
vided in a fine burst of public enthusiasm and with public money, 
and which had anticipated being self-supporting out of aviation 
revenues. It could not help but be obvious to the U. S. Circuit 
Court of Appeals in the Swetland case that the Curtiss Airport was 
not being used; that its air school had been discontinued, and that 
the fine municipal airport at Cleveland was being operated on a 
scale far below its early roseate hopes and that probably the best 
thing for the Curtiss Company was to restore their 400 acres to 
the usual purpose of real estate. 

25. 1931 U. S. Av. R. 151. 
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After all, courts are human. They shared the enthusiasm of 
the Lindbergh flight with other people. The view of deserted air- 
ports and closed aviation schools and collapsed aviation companies 
was just as equally visible to them as to the stockholders who had 
invested in them. In the early days aviation needed and deserved 
legal encouragement and got it not. 

Following the Lindbergh flight aviation needed it not, but got 
it. I am not now arguing—the scope of this paper will not permit— 
the correctness or incorrectness of any of these decisions. I have 
briefly stated the salient facts. My hearers may or may not draw 
the conclusion that at one time the courts looked through rose 
tinted glasses, and at another through smoked glasses. 

The burden of all this is that, legalistically and judicially, the 
aviation honeymoon is over. But I am not as pessimistic as this 
may sound. A second marriage is not impossible, nor a second 
honeymoon. But it will hardly come about by any one single epoch 
making exploit. So many records have been set and broken and 
reset and rebroken, that exploits as such no longer appeal to the 
public imagination. 

The remaining method of winning back the public favor, and 
I say, with all due respect for high courts, that judicial reactions 
are tinged by public reaction, is a consistent, continuous, day-in 
and day-out rendering of a more competent, more valuable and 
increasingly efficient service. 

It is necessary that airplanes operate safely, that they operate 
regularly, and that the public be courteously treated, that the pub- 
lic be protected, and that the airplane constantly demonstrates its 
right to a commercial life. This, I believe, it is doing. I believe 
that the business of aviation has shown more virility during these 
lean four years than any other, certainly than any other form of 
transportation, and that it will in time prove itself not a mere con- 
venience but an indispensable means of transportation. When that 
comes about and when it is generally recognized by the public, we 
can watch for our judicial decisions to discard what might have 
been ancient prejudice what now appears to be present resent- 
ment and disappointment—and start upward again on the curve of 
general approval. 


























THE DIVIDING LINE BETWEEN FEDERAL 
AND STATE PROMOTION OF 
AERONAUTICS 


J. Carrott Cone* 


There is no dividing line between Federal and state promotion 
of aeronautics at this time, and the possibility that one might be 
drawn would arise only with the appropriation by the states of pro- 
motional funds. This appears unlikely for the present. Should 
state funds be appropriated in the future for aeronautical promo- 
tion, there is no question in my mind but that a highly efficient 
arrangement could be entered into between the states and the gov- 
ernment at Washington. 

The states have attacked the problems of: regulation first, and 
rightly so, for these problems are very real and demand immediate 
attention while the flying industry is as yet in a formative stage. 

We have already seen the scheduled air transport services de- 
velop into a full-fledged transportation system and settle upon a 
well-defined plan of operation. The same thing doubtless will 
transpire for other types of flying activities in the next few years. 

In setting up regulatory machinery the states, particularly in 
the past two or three years, have followed the principles estab- 
lished by the Federal Air Commerce Act and Air Commerce Reg- 
ulations; they have recognized the value of Federal licensing and 
have made their requirements fall into line by simply requiring 
Federal licenses or adopting some similar arrangement; and they 
have adopted the Federal Air Traffic Rules. It cannot be said that 
this is universal for the 48 states, but results along this line are 
substantial and the trend is continuing. For those states which 
have organization work yet to do, it is imperative that consideration 
be given to adoption of Federal licensing regulations and Air 
Traffic Rules as early as possible, without waiting until twenty 
or thirty thousand aircraft are in operation and the problems in- 
volved are that much more complex. 

Having set up their regulatory machinery, some of the states 
have undertaken the establishment of airports and intermediate 
landing fields. This may be regarded as an exception to the gen- 
eral statement that there is no dividing line between Federal and 
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state promotional activities, for establishment of air navigation 
aids is a most important promotional function and is essential to 
the development of aeronautics. Michigan has established 10 state 
fields; Idaho, 4; Connecticut and Pennsylvania, 2 each; Arkansas, 
Maine, Rhode Island, West Virginia and Wisconsin, 1 each. Aero- 
nautic lighting has been provided at both of Connecticut’s fields, 
at one of Idaho’s and the one established by Rhode Island. 

The Aeronautics Branch of the Department of Commerce 
maintains a Federal Airways System which is provided with ro- 
tating beacon lights, intermediate landing fields, radio communica- 
tion stations, radio range beacons, radio marker beacons, and tele- 
typewriter circuits for dissemination of weather information. This 
system now includes about 18,000 miles of lighted and radio 
equipped routes and eventually is expected to reach 25,000 miles. 

Even 25,000 miles will not serve every city in the United States 
at which aircraft will be in operation. But it is the purpose of the 
Federal government to establish a comprehensive system of trunk 
line airways, with the idea that states will eventually provide the 
shorter connecting and feeder links. In most cases these short 
feeder airways will not require aids so extensive as those available 
on the transcontinental airways. For one thing, broadcasts of 
weather information from stations on the Federal Airways would 
be received on these feeder links, and probably would give sufficient 
information for pilots flying thereon, as these pilots would be flying 
toward, or short distances from, points on Federal Airways. 

In fact, the establishment of a series of airports and inter- 
mediate landing fields represents a substantial accomplishment, for it 
makes available a day airway route. Air marking of cities, highways 
and railroads enhances the value of this day airway. Next, the 
installation of lighting equipment at the fields, and perhaps beacon 
lights at points between fields enable night flights to be made with 
safety. Finally radio facilities may be provided and weather re- 
porting service established, and, as pointed out heretofore, the 
short line state airway may depend upon some of the facilities of 
the Federal Airways System for these purposes. 

In carrying out such a program, especially that part concerned 
with airports and intermediate landing fields, the state should ar- 
range for close cooperation between its aeronautical board and its 
highway department (or between whatever agencies are responsible 
for this work, regardless of their designations). Road building 
equipment of the highway department could be used to excellent 
advantage in building and improving municipal and state airports 
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and intermediate landing fields. With all the state road building 
equipment which is in use, particularly at this time when road build- 
ing is on the ascendency, there should be an ample amount of 
equipment on hand for use of the aeronautical board, without the 
necessity for moving it from one part of the state to another. 
Also, if the two agencies are consolidated or are cooperating ac- 
tively, it will be possible to use the equipment at one time for road 
work and at another for airports without delaying either program. 
The equipment would be in use more continuously, would be utilized 
to greater advantage before becoming obsolete, and would enable 
crews of workmen to be employed more constantly. 

The Federal government, through the Aeronautics Branch of 
the Department of Commerce, is in a position to be of considerable 
assistance to the states in this and other connections, and is always 
glad to render any services which are within its power. 

I have been speaking of airport development. The Aeronautic 
Department Service of the Branch has an airport which was cre- 
ated to encourage the establishment of airports throughout the 
United States. 

Department airport specialists travel throughout the country 
on carefully arranged itineraries for conferences with state and 
municipal officials, civic organizations, and others interested in the 
establishment or improvement of airports. They offer suggestions 
as to suitability of various sites and explain the requirements of 
the Department for airport ratings. Often an airport specialist 
addresses fairly large groups at luncheons or evening meetings. 
These specialists cannot undertake detailed engineering studies, 
but invariably recommend that such studies be pursued before any 
actual construction is undertaken, in order that money will be ex- 
pended to the best advantage. 

Some of the states have availed themselves of this service, but 
most of the visits of airport specialists have been made as a result 
of requests received from municipalities. However, the states are 
entitled to the advice of the airport section in framing programs 
for establishment of airports and intermediate landing fields. They 
may receive it upon request, subject only to the limitations im- 
posed by the pre-arranged itineraries, and this means merely that 
conferences are scheduled some days in advance. 

In other ways as well the Branch is prepared to be of as- 
sistance to states. Records of all airports and landing fields and 
other aids to air navigation are maintained by the Airway Bulletin 
Section. This information is made public regularly through the 
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Airway Bulletins, which are revised about once a year, and through 
the Weekly Notices to Airmen, which are weekly supplements to 
those publications. The section is prepared also to answer specific 
queries about airports or other aids whenever these arise, and the 
information may be requested by mail, telegraph or telephone. 

In this matter the states can cooperate by forwarding informa- 
tion with respect to new airports, changes at airports or temporary 
conditions which result in putting aids to air navigation temporarily 
out of operation. 

In compilation of statistical material the Aeronautics Branch 
makes available a part of its information by states. A tabulation 
showing the number of licensed aircraft, unlicensed aircraft, and 
airmen licensed in the various grades, in each state is prepared 
every three months by the Statistics and Distribution Section. A 
table showing the number of airports of various kinds in each 
state, that is, the number of municipal and commercial airporis, 
Department of Commerce intermediate landing fields, auxiliary 
fields, Army and Navy fields, state, private and miscellaneous gov- 
ernment fields, is prepared every three months by the Airway 
Bulletin Section. 

Other statistics gathered by the Statistics and Distribution 
Section could be put on a state basis also if the information were 
desired in this form. These include information with respect to 
accidents both to schedule and miscellaneous operations, opera- 
tions in these two categories, and production of aircraft. There 
has as yet been very little demand from the states themselves for 
compilation of this information by states, but if the demand should 
be made it could be met. 

If state statistics are to be compiled, this work either should 
be done by the Aeronautics Branch, or in cooperation with it. 
Whatever statistics a state might wish to have for its own use 
could be compiled by the state in any way that might seem desir- 
able, but to make such information useful generally, the same in- 
formation should be available for all states, and in a comparable 
form. 

Other promotional activities of the Aeronautics Branch include 
research and compilation of airway maps. Both, at first thought, 
appear to be lines of endeavor best left centralized in the Federal 
government. But we may find that there is opportunity for state 
cooperation here also. 

For example, the Aeronautics Branch has developed a radio 
system for blind landing of aircraft, a system which enables the 
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pilot to follow a radio path downward from the air to effect a 
landing on a fog-covered airport, or contrarily, to leave the airpor: 
by following these radio signals. Using it for a landing, the pilot 
depends upon a runway localizing beacon to keep him headed 
toward and onto the runway, a landing beam to bring him down- 
ward in a sweeping glide ending at the surface of the airport, and 
two marker beacons to inform him, first that he is near the landinz 
area, and then that he is at the edge of the field and should pre- 
pare to land. 

This system has been undergoing service tests at Newark, N. J., 
and soon will be placed in operation for similar tests at Oakland, 
Calif. In each case the city cooperated in making this equipment 
available at its municipal airport. It is entirely possible that som: 
such arrangement between the Federal government and the states 
may be feasible and advantageous for this or other research pro- 
jects. Research work which aims at the solution of problems 
which trouble all airmen should be undertaken by a central agency. 
But there is nothing to prevent cooperation by any organizations or 
individuals who have something to contribute, and there is every 
reaon for encouraging such cooperation. 

Airway maps now being published by the Aeronautics Branch 
are of the sectional type. One map covers the territory within 2 
degrees of latitude and 6 degrees longitude, or in other words, it 
represents an oblong of territory about 300 miles from east to 
west and 140 miles from north to south. A series of 87 such 
maps will chart the entire United States for the airman, with maps 
that give him the special information needed for air navigation. 
Eighteen are available now and strip maps of the airways previ- 
ously compiled may be obtained for localities not yet covered by 
sectional maps. 

It is unlikely that states will find it necessary to issue maps, 
in view of the extensive program of the Federal government. One 
state aviation commission asked the Branch for comment upon a 
plan to insert data with respect to air navigation aids on automobile 
maps. We urged the commission to follow up the idea. Such a 
map probably would not serve for use by airmen for extended 
flights over unfamiliar territory, but Department of Commerce 
maps are available for this purpose. The automobile map with air 
land marks shown, would, however, bring flying to the attention of 
motorists and stimulate their interest, and in many cases the recog- 
nition of such land marks as airports and beacon lights would be 

















478 THE JOURNAL OF AIR LAW 


of assistance to the motorist checking his progress along the high- 
way. 

Repeatedly in this paper I have pointed out avenues of ap- 
proach for cooperation between the states and the Federal gov- 
ernment. To my mind, that is probably the most important factor 
in the whole field of Federal and state promotion of aeronautics. 
Whatever is done should be known to all concerned. There should 
be no duplication of effort. If there is opportunity for the Federal 
government and the states to proceed along the same line this 
should be done, but in accordance with a well-defined central pro- 
gram which will assure the greatest results for effort expended. 

I do not mean to imply a resistance to cooperation in the past, 
for there has been no such thing. What I do have in mind is, that 
many opportunities to cooperate have been neglected. Civil aero- 
nautics in this country has developed amazingly in the past five 
years. Continuing along the same lines, and with a greater degree 
of cooperation between the Federal government, the states, and the 
several organizations and societies that are concerned with aero- 
nautics, the progress of the next five years can well make that of 
the last five seem small by comparison. 

One project upon which the Aeronautics Branch is engaged 
at this very moment would be expedited, and the final results would 
be enhanced in value, by the cooperation of state aviation officials. 
The Branch is studying the regulations which govern the activities 
of the private flyer, and of the solo pilots who now are being 
changed in status because of the discontinuance of that grade of 
license. Our aim is to simplify the regulations applying to these 
airmen in every way possible, and to do everything possible to as- 
sist in lowering the cost of flying, always, however, with proper 
regard for safety. 

The private pilot either is an amateur airman who flies for 
pleasure or in connection with his own business affairs, or he is 
a potential professional airman who is learning the technique and 
gaining the experience necessary for success in his chosen pro- 
fession. In either case he should be permitted to operate his air- 
plane with the fewest possible restrictions. 

All of you state aviation officials are familiar with the situa- 
tion, and know the difficulties faced by the amateur airman. Doubt- 
less you all have ideas as to the course Federal regulation of private 
flying might take with this thought of simplification in mind. If 
you will give us your suggestions along this line, it will speed up 
our work and hasten the day when the pleasure and convenience of 
flying will be available to the average person of moderate means. 

















STATE AND LOCAL TAXATION AFFECTING 
AIR TRANSPORTATION 


Cyrit C. THompson* 


Taxation in the United States is a major economic problem; 
every established industry has felt its increasing burden, and the 
air transportation industry, struggling through the problems of its 
infancy is not spared. The relatively rapid development of the 
nation’s scheduled air transport network since 1926, with a pub- 
licized increase in passenger and express traffic during each year 
of the world-wide depression, has attracted the attention of state 
legislators hard pressed in the search for new sources of revenue. 


The state assemblies of 1933, in the nineteen states through 
which the United Air Lines system operates, considered legislative 
bills which, if passed, would have raised the annual state and local 
taxes of that organization 300 per cent above the tax bill of 1932. 
As most of the states have biennial legislative sessions there had 
been no general opportunity to consider the taxation of the rapidly 
growing air transport industry since early in 1931, and January, 
1931, was much too soon after the financial crash of late 1929 to 
bring realization that a near collapse of governmental revenue sys- 
tems was inevitable. It might also be suggested that the wave of 
public enthusiasm which swept the country immediately after Lind- 
bergh’s feat, carried well through the earlier months of the de- 
pression. The potential seriousness of the public revenue situation 
became apparent finally in 1931 when the state and local tax col- 
lections for 1930 had produced revenue $1,431,000,000 or 22 per 
cent lower than the levies of the preceding year. Taxable values 
tumbled during 1931 and 1932; taxpayers’ strikes occurred and in 
many taxing units schools closed for lack of funds. As a result 
of all this, electors have sent men and women to the state assemblies 
of 1933 instructed to get revenue wherever it could be obtained. 

Air transportation might have figured less prominently in the 
current search for state and local revenue had it not been for what 
was apparently a tactical error on the part of those operators who 
took court action rather than patiently urging legislative amend- 
ments for relief from aircraft fuel tax acts which had been adopted 
in a few states prior to 1933. A series of adverse decisions, in- 
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cluding those in Eastern Air Transport v. South Carolina, Edelman 
v. Boeing Air Transport and the American Airways cases in Ten- 
nessee and Louisiana served to advertise the air lines as a new tax 
source and at the same time weakened the position of all air trans- 
port operators in their negotiations with state tax administrators for 
liberal rulings, when statutes were open to more than one interpre- 
tation. I propose to talk here very frankly because many members 
of this association are state officials familiar with these things and 
desire to cooperate with operators here represented in all matters 
essential to the normal growth of the aeronautical industry. The 
above mentioned decisions have made the air transport operator 
very uncertain about the length to which the courts will go under 
present psychology in upholding state tax statutes which are not 
only unfair, but in some instances tend to discourage any effort to 
operate aircraft for profit. The facts and arguments to follow are 
presented in support of the opinion that air transport operators 
must give immediate attention to a campaign of education designed 
to inform the public about objectionable tax measures so that legis- 
lative representatives may protect the air transport industry from 
the onus of heavy and unwise taxation. 

So that we may have the background clearly in mind, let us 
review briefly the methods of taxation to which air transport has 
been subject prior to the legislative enactments of the current year. 
Such a review will include the gasoline tax, general property taxes 
and various corporation taxes. 

Gasoline taxation is entitled to first place in such a review. 
It is not only the largest single tax item paid by the air transport 
industry, but through the above mentioned litigation has served to 
make the air transport operator alert to a new factor in his busi- 
ness, namely, the sovereign power of state government. This has 
been a rude awakening for some operators, who during the early 
days of aviation, formed the habit of seeing only the federal Post 
Office Department as a source of revenue and only the Department 
of Commerce as the source of all regulation. Others, having en- 
joyed the generous cooperation of state and local government in 
making initial operating arrangements, are not disturbed. There 
has been a general movement in the state legislative sessions of 
1933 to amend existing gasoline sales tax acts or to outline new 
bills, proposing to tax the business of storing or distributing motor 
fuel, where there was no sale within the state. The proposed fuel 
tax legislation of 1933 affecting United Air Lines would have added 
$140,000 annually to the state tax burden of that operator alone 
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and would have affected many others. I am pleased to announce 
that a large part of the above fuel tax increase was avoided through 
a fair presentation of our case before legislative committees. Some 
members of this association were of material assistance in guiding 
legislators away from the fundamentally unsound aircraft fuel tax. 

Those of you who heard my informal remarks before this 
association in convention at Nashville last year know that I am 
strongly of the opinion that a state gallonage tax on fuel is by 
far the most unfair method of taxation that has been proposed for 
scheduled air transportation. It is a method of taxation which 
was designed to place upon the highway motor vehicle user an 
equitable tax for the maintenance and development of public high- 
ways. It was not imposed during the infancy of the automobile 
industry, but came after many states had carried on automobile 
highway construction for fifteen years or more, exclusively by 
means of general property levies and bond issues backed by prop- 
erty taxes. In fact during the eight years ending with 1930 about 
15 billion dollars, or 78 per cent of the money spent on public 
highways and city streets was derived from bond issues and gen- 
eral property taxes. The highway motor vehicle fuel tax rate per 
gallon in the majority of states is a moderate and fair charge for 
the use of the highways and so long as the revenue is not diverted 
from highway maintenance and construction, the automobile, bus 
and truck industry consider it beneficial. But you have only to 
read statistics on the use of highway vehicles today in some coun- 
tries of central Europe to know what would happen to the automo- 
bile business in this country if state legislators should, for example, 
increase a three cent per gallon fuel tax to thirty cents per gallon. 
A thirty cent rate in the United States would be unthinkable, cer- 
tainly, but in my opinion legislators have unknowingly made just 
such an unthinkable error in those states where they have made it 
lawful to impose automobile gasoline tax rates upon engine fuel 
to be used in transport aircraft. 

Not one legislator in fifty today knows that from seven to 
twenty times as much engine fuel is required to transport a pas- 
senger one mile by aircraft as is necessary to transport a passenger 
one mile by highway bus. A simple illustration is found in a com- 
parison between a thirty passenger highway bus powered with a 
150 horespower engine reputed to travel about ten miles for each 
gallon of fuel consumed and a 15 passenger air liner powered 
with engines developing 1575 horsepower and flying about one mile 
for each gallon of fuel consumed. The air liner consumes ten 
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times as much fuel as the highway bus to transport less than half 
as many passengers an equal distance. Assuming that both trans- 
portation units were loaded to capacity the bus operator could 
carry thirty passengers ten miles on one gallon of fuel while the 
air transport operator would have to use two ships and burn 20 
gallons of fuel to carry the same number of passengers an equal 
number of miles. A gasoline tax rate applying alike to gasoline 
consumed by highway motor vehicles and aircraft, under this illus- 
tration, creates a tax load ratio of 20 to 1 unfavorable to air trans- 
port and is not a fair yardstick for the taxation of both. Gasoline 
consumed is directly related to the motor vehicles mileage use of a 
public highway. Aircraft fuel consumed is not related to the use 
scheduled aircraft may make of any facility which has been pro- 
vided by a state, and where state facilities are provided they are, 
or should be, used by scheduled operators, under an agreement, and 
tor a specified price, as is customary in connection with the use of 
municipal and county airports. 

It would be quite natural for you to ask—why not use an air- 
craft fuel tax at lower rates than the rate applied to fuel used in 
highway vehicles, since the administrative cost of the fuel tax is 
low and such a tax is comparatively simple to enforce? I am op- 
posed to this method of taxation for air transportation because 
simplicity and low cost in administration tend to invite unfair and 
excessive taxation. A legislature may establish an initial low rate, 
but good intentions will be forgotten during the stress of succeed- 
ing sessions and the trend will doubtless be upward just as it has 
been with the automobile fuel tax rates. (They started at one cent 
and in fourteen years have increased everywhere, reaching seven 
cents per gallon in some states. In fourteen years the total fuel 
tax load upon this country’s automotive industry has grown from 
zero to $600,000,000.00 annually and each year increasing amounts 
are being diverted to uses not originally intended because the fuel 
tax costs little to collect and is easily enforced.) Furthermore, 
where even a low rate measures nothing related to property owned 
or ability to pay, there can be no logical appeal for future legis- 
lative protection against increasingly higher rates. This is im- 
portant, as I have little doubt that the voteless air transport operat- 
ing corporations will have many occasions to ask for protection in 
tax matters during the governmental revenue adjustments of the 
next decade. If the aircraft fuel tax is proposed to raise revenue 
for state airway development, I am opposed because I believe the 
real test for the need of state airways lies in the willingness of 
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the state taxpayers to place a small levy on general property for 
their initial development, just as they did during the early years 
of automobile highway development. If a low rate aircraft fuel 
tax is proposed to provide revenue for public schools or general 
state purposes, I am opposed because consumption of fuel in an air 
transport line bears no relation to earnings within the state or 
property owned and is not an equitable device for measuring 
ability to pay a general tax. 

The general property tax is next in importance as a substantial 
tax item paid by the air transport industry. This is a tax collected 
on all real and personal property through an annual levy by vari- 
ous taxing units within the boundaries of which the property taxed 
is located on the lawful assessment date. It is a tax which the air 
transport industry pays willingly for the support of state and local 
government. The levy rate per hundred dollars of assessed valu- 
ation is the same for all property within a given political unit and 
the important thing is to see that the assessment is equitable. The 
local assessor as a rule is very fair when given sound reasons for 
suggested assessment values. Due to the fact that many operators 
acquired fields and erected hangars during the era of high prices 
an agreement on present value for taxation is not always simple. 
The assessment of operating aircraft, which may land in a dozen 
different taxing jurisdictions on assessment day, thereby becoming 
technically subject to assessment in each jurisdiction, is a problem 
which the industry may expect to hear much about in the near 
future. I call your attention to the fact that assessment dates are 
not uniform in the different states. If the mere presence of a 
plane in a state on the assessment date is to be the test of liability 
for personal property taxes the result will be multiple taxation and 
an air transport line may be taxed on a great many more planes 
than it actually owns. It has been customary to tax operating air- 
planes at their overhaul base. An allocation at various stops along 
the operator’s route has recently been requested by tax officials in 
some states. These scattered requests are, in my opinion, the entering 
wedge of a movement which may eventually separate much of the 
tangible property of air transport operators from the class of non- 
operative property and bring it under the classification of operative 
property subject to methods of taxation applicable to established 
public utility enterprises. One state through which Boeing Air 
Transport operates has already classed scheduled aircraft as oper- 
ative property and annually allocates to every taxing unit, on a basis 
of route mileage, a portion of the value of the ships used on that 
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division. I strongly urge you as friends of air transport to dis- 
courage this trend. Such a method will ultimately mean that 
control of an air transport operator’s annual tax bill will depend 
upon his effort to watch and control the proposed budget and tax 
levy of every county, city, village, high school district, common 
school district, irrigation district, drainage, highway, cemetery, 
weed eradication and mosquito abatement district along our various 
routes. For an illustration of what this involves in overhead ex- 
pense outside of the tax bill, visit the tax department of some large 
railroad today. In my opinion air transportation will be wise to 
avoid tax classification as a public utility during these early forma- 
tive years, meanwhile evolving new and sound theories of taxation 
which will enable the industry to avoid the taxation hazards which 
make profitable operation difficult for many surface modes of trans- 
portation today. An important question for interstate operators 
under the property tax is not so much the validity of a tax upon 
this or that specific item of property, but the available methods 
for the taxation of the value of the whole business enterprise. To 
what extent can Oklahoma tax, for example, not merely the value 
of the average number of airplanes used in Oklahoma, but a por- 
tion of the value of the entire capital stock of an operator doing 
interstate business. The value of the capital stock will frequently 
reflect in part the value of hangar buildings and offices in Illinois, 
securities in other companies not operating in Oklahoma and the 
value attached to a going concern that is able to operate in a 
score or more of states. It may be that none of these items are 
subject to tax as such in Oklahoma. Yet since the decision in 
Pullman Car Company v. Pennsylvania the Supreme Court has 
permitted a state to assign to itself for the purpose of ad valorem 
property taxation, not merely an average of the tangible property 
used in the state, but a portion of the value of the entire capital 
stock of a foreign corporation representing intangible as well as 
tangible values. This form of taxation may be applied to a cor- 
poration doing an interstate business, so long as it has in fact some 
property in the state. Moreover it enables a state to tax an amount 
largely in excess of the value of the tangible aircraft or other prop- 
erty within its limits. 

Suppose, however, the interstate air transport operator has 
property outside the state which has no reasonable connection with 
the business done in the state and is not essential to the business 
done in the state. Suppose the density of traffic is not uniform 
over the whole system. There is objection to the base of such a 
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tax because property not essential to operation in that state is in- 
cluded and there is objection to the ratio because mileage density 
is not uniform. The courts in such cases as Wallace v. Hines, 253 
U. S. 66, and Union Tank Line v. Wright, 146 Ga. 489, rev. 249 
U. S. 275, have endeavored to meet these objections. However, 
an exactly equitable apportionment is impossible and the operating 
company must establish the inequity in the particular case. Ad- 
ministrative difficulties and litigation are to be expected in the taxa- 
tion of a subject matter of this character, but the states have the 
power in this form to secure a fair tax from any corporation doing 
business within its borders and an equitable base and ratio can 
usually be agreed upon between the State Tax Commission and the 
transport operator. 

Before leaving the general title of property taxes and taking 
up corporation taxes which include the corporation privilege tax 
it is well to keep in mind the distinction between a property tax 
and a privilege tax. It has been pointed out by counsel that a state 
has power to tax the privilege of doing business, within its borders, 
but in order that such a tax may be valid under the Federal Con- 
stitution, it must be shown that the tax is imposed solely on account 
of intrastate business without enhancement because of interstate 
business transacted (Sprout v. City of South Bend, 277 U. S. 163; 
Alpha Cement Company v. Massachusetts, 268 U. S. 203). Ifa 
state tax imposed for the privilege of doing business affects a com- 
pany doing both interstate and intrastate business, the statute to 
be valid under the Federal Constitution must limit the tax imposed 
to the intrastate business, so that the amount exacted is not in- 
creased because of interstate business. 

Courts have upheld state statutes that honestly attempt to tax 
property, and use as a measure thereof receipts realized from busi- 
ness in the state. In Maine v. Grand Trunk Ry. Company, 142 
U. S. 217, the court, in a five-to-four decision, upheld a tax imposed 
on a railway for the privilege of exercising its franchise in the 
State of Maine. The tax was computed by ascertaining the gross 
receipts realized for the average mile and multiplying that amount 
by the number of miles of tracks maintained in the state. In 
Cudahy Packing Co. v. Minnesota, 246 U. S. 450, the court said: 

“If what is done is to reach the property and not to tax the gross earn- 
ings, the latten being taken as an index or measure of the value of the 
former, it may well be that the objection urged against the tax is untenable.” 

Under the heading of corporation taxes now applicable to air 
transport companies we have the franchise (or privilege) tax, 
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entrance, Capital Stock, and income taxes. In connection with the 
franchise (or privilege) taxes applied to air transport companies 
three general rules are often stated: 


1. A state cannot levy any special annual tax on a foreign 
air transport corporation the activities of which within the 
the taxing state are exclusively interstate. 

2. Where a foreign corporation is doing both an interstate and 
intrastate business within the taxing state, a non-allocated 
capital stock privilege tax is invalid both as an attempt to 
tax interstate commerce and as an attempt to tax property 
beyond the jurisdiction of the taxing state. 

3. Where a foreign corporation is doing both an interstate and 
intrastate business within the taxing state, a capital stock 
privilege tax based on authorized capital stock instead of 
issued capital stock is invalid as an attempt to tax inter- 
state commerce and as a denial of equal protection of the 
laws. 


The states having a franchise (or privilege) tax statute ap- 
plicable to air transport companies doing both an interstate and 
intrastate business, usually base such a tax on a route mileage al- 
location of capital stock, capital employed or gross income. If all 
states having such taxes used the same measure of allocation and 
fixed equitable tax rates there would be no objection to the fran- 
chise tax. However, due to the present lack of uniformity, indi- 
vidual states have a direct revenue interest in the choice of a favor- 
able measure of allocation, and air transport corporations must be 
alert for their own protection. Where air transport company shops 
and major ground facilities are heavily concentrated in one or two 
states, the other states often endeavor to devise franchise tax al- 
location formulas which will reach that outside value. I under- 
stand that The National Tax Association has a committee now at 
work upon a measure of allocation which will, it is hoped, be ac- 
ceptable to all states. 

The entrance tax imposed upon foreign air transport corpora- 
tions for the privilege of qualifying to do business in a state is 
usually a modest fixed fee and of minor importance. The entrance 
taxes were adopted by the various states in an effort to equalize the 
treatment of domestic and foreign corporations. 

The capital stock tax on domestic corporations is a charge by 
the state for the right to do business under the corporate form of 
organization. In the case of foreign corporations the charge for 
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permission to do business within a state takes the form of the 
privilege or franchise tax. 

The so-called gross receipts taxes which are collected in vari- 
ous states are substantially equivalent to an income tax, although 
only one state along the various routes of United Air Lines has 
actually used the title of income tax. 

The foregoing paragraphs have covered briefly the methods of 
taxation with which scheduled air transport has come in contact 
prior to 1933. It is not my purpose to cover in great detail the 
new state and local tax legislation of the current year, but the fol- 
lowing summary indicates a trend which the air transport industry 
cannot overlook. 

(1) Legislative adjustments in state corporation franchise 
and income taxes have been upward. 

(2) There has been widespread adoption of some form of 
general sales tax which applies to everything the air transport oper- 
ator buys, including fuel in many states where there is no gallon- 
age tax applicable to aircraft fuel. 

(3) There has been a determined attack upon existing stat- 
utes providing tax refunds or exemptions for gasoline consumers 
who do not use the fuel in highway vehicles. 

(4) In no year during the history of scheduled air trans- 
portation have legislative bills been introduced in so many states, 
specifically proposing to tax aircraft fuel. 

(5) The 1933 legislative effort to divert easily collected fuel 
taxes from use on the highways to the use of public schools and 
other functions of government is unprecedented. 

I will pass points (1) and (2) with little comment as each 
covers a convenient method of broadening the state tax base and 
each is, in my opinion, free from serious economic objection. When 
a franchise tax is proposed, air transport operators should not fail 
to urge an equitable tax rate in each state. Uniformity of valuation 
in all states is difficult to obtain and a favorable measure of al- 
location for an interstate enterprise should be sought in each state. 
The general sales or turnover tax when it extends uniformly to 
all commodities and property entering into sales transactions, im- 
poses no unfair handicap upon the air transport operator. Regard- 
less of much serious opposition from tradesmen, this sort of tax 
seems to be serving well in many states where the general property 
tax has failed to provide the required state and local governmental 
revenue. Quite naturally we regret any broadening of the tax 
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base in any political unit, but when an emergency exists there are 
many arguments favoring a general sales tax. 

Points (3) (4) and (5) all have to do with the taxation of 
gasoline and can be conveniently grouped as we return to the sub- 
ject of the fuel tax. In the majority of the states the gasoline tax 
is paid and later a refund is made to the consumer for the amount 
of the tax on fuels used for purposes for which refunds are 
granted. Under the most common wording of the original gaso- 
line tax acts, refunds were allowed for taxes paid on motor fuel 
used for purposes other than operating vehicles on the public 
highway. In a few states gasoline sold for certain uses is declared 
exempt from the tax and no refund is necessary. Recently there 
has been in all states a noticeable increase in the proportion of 
refunds paid out of the gross receipts from the gasoline tax. The 
average ratio of refunds was about seven per cent in 1931, but in 
a few states the ratio was higher and in one state reached 35 per 
cent of the fuel tax gross receipts. There seem to be three general 


causes : 

(1) The growing use of motor fuel for agricultural and indus- 
trial purposes; (2) the effect of the depression in causing users 
to file claims for small amounts; and (3) the alleged abuse of the 
exemption or refund statutes by industrial and agricultural users 


who draw from the tax free barrel to fill automobile and truck 
tanks. 

This alleged abuse is the big argument of state tax officials 
for the elimination of all engine fuel tax refunds and exemptions. 
Tax administrators have told me that they realize that the special 
fuel used in transport airplanes is not readily put to general use 
in automobile engines, is high priced and therefore does not in- 
vite the above abuse. They say that agricultural refunds are the 
one great source of evasion and fraud. For example, the farmers 
in one state owning 59,000 tractors claim less in refunds than 
farmers of another state who own only 27,000 tractors. Something 
would seem to be wrong in the latter state. To seriously investi- 
gate these claims for refund would involve a prohibitive expense 
to the state. Therefore, many officials believe the whole refund 
system should be abolished. They frankly say it would be poor 
politics to play any favorites if farm fuel exemptions and refunds 
are to be eliminated. 

When the issue is thus drawn in any state the air transport 
operator, in my opinion, has no alternative but to fight through 
legislative channels for a square deal. The U. S. Supreme Court 
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decisions of 1932 and 1933 leave little doubt that the courts find 
it difficult to be of assistance, so long as the typical state gasoline 
tax statute is generally in force. Should air transport fail in its 
appeal for court as well as legislative relief in any state, operating 
changes may be necessary as a matter of self-preservation. Sched- 
ules can be arranged which provide for refueling and service sta- 
tions in states where equitable exemptions invite new industrial 
payrolls. Major development investments can be withheld from 
unfavorable states. In my opinion the scheduled air transport 
operator can offer no quarter in the fight against an aircraft fuel 
tax at excessive rates. If we should apply the 7 cent per gallon 
state fuel tax of Tennessee (plus the 114 cent federal tax) to the 
23,686,948 gallons of fuel used by scheduled operators in the 
United States for the year 1932, we get a tax figure of approxi- 
mately $1,964,000 or roughly 15 per cent of the current federal 
appropriation for all air mail carriers. In other words, if the total 
Tennessee fuel tax rate was now in force throughout the United 
States, one-seventh (1/7) of a much needed federal appropriation 
for 1933 would be paid out in fuel taxes. What has been done in 
Tennessee can and may be done by legislative act in other states, 
unless we quickly inform legislators of the great injury to air 
transport which would be the result of such action. Another illus- 
tration—apply the above fuel tax total of $1,964,000 to the total 
miles flown by scheduled aircraft in 1932 (46,884,000 miles) and 
this tax would amount to 4.2 cents per ship mile, an increase of 
over seven (7) per cent in the operating cost per mile of such trans- 
ports as the new Boeing 247 under current operating schedules 
on United Air Lines. 

Such a rapid advance in operating costs on account of increas- 
ing state and local taxation would be grossly unfair to all classes 
of scheduled air transport at this time. The industry has recently 
moved from the early problems of equipment development to a 
period in which traffic growth is of paramount importance if this 
mode of transportation is to justify itself. Passenger and express . 
traffic development has brought increased operating overhead, mak- 
ing heavy revenue demands. When the government retired from 
the operation of air mail planes and awarded the mail routes to 
private contractors on the basis of the lowest bids, air mail revenue 
was practically the only income of the great majority of scheduled 
air lines. After the air mail contractors had gained a year or two 
of experience in scheduled mail carrying, the government urged 
operators to develop as a new source of revenue the passenger 
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and express business so that we might have eventually in this coun- 
try a great system of air lines capable of operating without a 
subsidy. As passenger and express business has grown, the per 
mile rate of pay from the Post Office Department for carrying 
air mail has been greatly reduced. The following figures show 
how the rate per mile received for carrying air mail is today about 
half of what it was in 1929: 


Fiscal Year Rate of Pay Per Mile 


1929 $1.09 

1930 97 

1931 79 

1932 62 
January—1933 5S 
July—1933 .40-.45 


While the rate of pay per mile flown was being reduced, air 
transport services were substantially improved in speed, safety, 
reliability and comfort and the average rate of passenger fare in 
the United States has been reduced from eleven cents a mile in 
1928 to approximately six cents in 1933. In view of these facts, 
you can readily see that heavy state taxation demands can easily 
throw into the “red” an enterprise struggling courageously to main- 
tain high standards in the face of rapidly decreasing air mail re- 
turns which, during the current year, will be sufficient to pay ap- 
proximately two-third (2/3) of operating costs. 

There are a few state officials in this country who contend 
that improved facilities for surface transportation are so essential 
to community welfare that equitable methods of financing such 
improvements are of secondary importance. This group oppose 
aircraft gasoline tax exemptions for the reason that air traffic must 
use roads to get to and from airports. This argument surely has 
the ring of political expediency. Do not the surface vehicles serv- 
ing air transport pay every tax that any other surface vehicle 
pays? And furthermore, does not air transport pay the general 
property, sales and corporation taxes for the support of the func- 
tions of general government, including roads? 

In connection with revenue for governmental functions, which 
includes public schools, the State of Ohio has recently given the 
sponsors of better highways a jolt, which is also felt by other 
users of gasoline, including air transport operators. It came in 
the form of a legislative enactment levying a 1 cent tax on all 





N. A. S. A. O. PROCEEDINGS 491 


liquid fuel. The revenue is to go into a state public school fund 
designed to aid needy school districts. Although this is an example 
of objectionable diversion of gasoline tax money from the highway 
use originally intended, no additional burden is imposed upon the 
highway vehicle user whose 4 cents per gallon tax for highways 
was reduced to three cents just before the adoption of the above 
school fund statute. Unfortunately, this statute does not provide 
for the aircraft fuel tax refunds allowed under the old 4 cent 
highway gasoline tax law and therefore imposes upon air trans- 
port operators who refuel in Ohio a new one cent per gallon tax. 
Regardless of the fact that the tax rate is relatively low, it im- 
poses an unfair proportion of this special school tax load upon air 
transportation, through application of a common gallonage tax rate 
to both highway and aircraft fuels. The framers of that legislation 
made no equitable allowance for the difference in fuel consump- 
tion per passenger mile of two radically different modes of trans- 
portation. That tax will cost National Air Transport, for example, 
approximately $9,000 a year, which is more than three times the 
gross annual revenue of that company from intrastate passenger 
business in Ohio. It is more than 13 per cent of the total 1932 
assessed value of all the property NAT owns in the State of Ohio 
and will be an added burden upon an enterprise which already pays 
all current levies on its real and personal property in Ohio. 

The year 1933 has brought the infant air transport industry 
to a point in its relations with state and local government where it 
must actively contend for some new ideas in taxation quite as 
untraditional as are planes and propellers in the very old field of 
scheduled transportation. Although I hold no brief fot any enter- 
prise which seeks to evade its fair share of taxes for the support 
of state and local government, I put much thoughtful emphasis 
upon that word “fair.” What is fair and equitable taxation for 
air transportation, in my opinion, need have very little in common 
with the taxation customs and habits which have grown up around 
the older business of surface transportation by water or land. We 
hear much today about the lowering assessment values of railroad 
property because of traffic inroads being made by airplane and 
other competition and it is suggested that the aircraft operator 
must lift off the shoulders of the railroad operator his taxes in 
direct proportion of the percentage of traffic gained by air trans- 
port. I take issue with that suggestion for the reason that air 
transport requires less governmental service and should be per- 
mitted to pass on to the public, after experimental days, the full 
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economy of an advanced method of transportation. Air trans- 
portation has no right-of-way fences, track or grade improvements 
and bridges requiring the police protection of state or local political 
units. An air transport line asks no cooperative expenditures by 
taxing units for grade crossing elimination, requires very little of 
the time of our courts in connection with accident and property 
damage litigation and finds unnecessary many other costly govern- 
mental regulations and aids which have grown up around railway 
and highway transport. If the air transport operator, in addition 
to the development of entirely new traffic, attracts away a portion 
of the former business of the railroad, state and local taxing units' 
must modify the revenue base to meet changing railroad condi- 
tions. This does not mean, however, the arbitrary shift of an 
old tax load from the railroad to the airline. It is not so many 
years ago that the new and faster railroads of New York state 
attracted much needed traffic away from the costly Erie Canal. 
There were a few legislative attempts to force the infant railroads 
to pay through taxation for the Erie Canal losses. Some were 
forced to pay for a year or two. Then the citizens of New York 
state decided that it was poor policy to let faulty taxation retard 
transportation progress and the Erie Canal tax load was lifted from 
the railroads to become a part of the annual general state tax levy 
upon all property. 

No group in the United States today has influence equal to 
that of this association in matters of state and local taxation af- 
fecting air transportation. Let me urge you collectively and in- 
dividully to exercise constructive, forward-looking leadership so 
that air transportation may be unhampered in making a rich con- 
tribution to our national life. 





FINANCIAL PROBLEMS OF STATE REGULA- 
TION AND PROMOTION OF AERONAUTICS 


A. C. BLoMGREN* 


My remarks on the subject assigned to me are going to be 
brief for, after all, it is not so much what we say about a subject 
at this meeting, as what we do by united action, that counts. There 
is much room for improvement on all State revenue measures. 
It therefore behooves all of us to give careful consideration to new 
legislation on revenue measures for aeronautic purposes. You may 
enact regulatory measures and enforce them without any serious 
objection but your revenue measures are the ones with the teeth 
. in them that either promote the industry within the state or serve 
in a great measure to kill it. The ideal situation of course would 
be to have revenue measures that would balance with the activity 
involved or the service rendered. It is very evident that a certain 
amount expended in necessary and needed aeronautical facilities, 
promotes a feeling of good will as well as bringing additional 
business. 

Take for instance the following example of which we have 
several in our State. The mining town of Atlanta with some 500 
to 600 population finds itself cut off from the outside world during 
winter months by an impassable mountain range. Nature was kind 
enough, however, to leave a level spot in the canyon near the town 
which was converted into a landing field. Now the people of this 
town are just 45 minutes from the capital city by plane service, 
miners have fresh fruits and vegetables on their tables, sick or 
injured may receive all the benefits of city hospitals and even the 
product of the mines, gold bullion, is shipped out by plane. Here, 
a direct service was rendered by constructing a landing field worth 
many times its original cost. But this sort of thing involves the 
expenditure of considerable sums and some equitable means must 
be found to raise this revenue. 

In considering these State revenue measures we are, at the 
present time, confronted with two conflicting forces. On one hand 
air transport lines are endeavoring to relieve themselves of the 
burden imposed by the various states through aircraft license fees 
and gasoline tax levies. Their attitude in their own words might 
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be expressed as follows: We are not interested enough in state 
development off the federal airways to pay for such development 
through the gasoline tax. Our facilities are provided for by the 
Federal Government and are sufficient to meet our requirements. 
On the other hand, we find the tendency of the Federal Government 
is towards more state responsibility not only in the establishment of 
airways but in the regulations of air traffic and the general promo- 
tion of aeronautics throughout the states. Their attitude is shared 
in a measure by the miscellaneous commercial operators who con- 
duct non-scheduled service from the various points within a State 
generally to the main or federal airway and who might be desig- 
nated as feeders to that airway. They have expressed themselves 
as follows: We are not interested in facilities provided by the Fed- 
eral Government in that they do not coincide with our lines of 
travel but we do want facilities of the federal airway such as inter- 
mediate fields, airports, weather reporting data, and are willing to 
pay for such facilities through the medium of the tax on aviation 
gasoline. We are not, however, of sufficient numbers at the present 
time to pay for the cost of this development and we need assistance, 
state or federal, to help construct a system of state airways. 

We have fond hopes that the depression is over and that private 
and non-scheduled operations will become more general. Also that 


we can prove to the scheduled operator, flying the federal airways, 
that a part of his tax moneys directed toward general state develop- 
ment will return him good dividends in the way of business brought 
in by these feeder lines. 

On the several sources which may be considered as a means 
of raising revenue, there are listed the following: 


(1) Direct legislative appropriation. 

In considering this item it would be rather foolhardy to at- 
tempt to secure funds by this means during such times of stress 
as our legislative bodies are now confronting. I venture to say 
that no state legislative body would consider increasing its ad 
valorum tax for the benefit of any one particular industry. We 
have come to a point in the history of taxation where real prop- 
erty must be relieved of some of its burden and additional revenues 
in the future be raised by special and personal property taxes. 


(2) Revenue derived from a tax on aviation gasoline. 


Much has been said both for and against this item; that of rais- 
ing revenue by means of the excise tax on gasoline, sold, consumed 
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or stored for the use of aircraft. From the layman’s point of view 
this method seems to be the most equitable of any revenue measure 
suggested. In view of the fact that the gasoline tax has been used 
to construct our great national system of highways, we have a 
precedent hard to eliminate. It must be admitted that funds so 
raised for highway construction have been grossly misused in a 
number of instances. Levied in the first place for the purpose of 
constructing and maintaining highways and bridges they have been 
diverted to a number of uses far from highway construction, such 
as retiring school bonds, constructing county buildings and sup- 
porting other branches of state government. It must also be ad- 
mitted that in some states, where a tax is now levied on aviation 
gasoline, these funds also have been used for the construction 
of highways and for other uses not concerning aeronautics. It 
cannot be questioned however but that with wise laws wisely admin- 
istered, the gasoline tax still remains and will continue to remain the 
main source of revenue if states are to participate in the promotion 
of aviation facilities. If, however, states continue to use this means 
of raising revenue it must be borne in mind that air transportation 
is entirely foreign and different from transportation on the ground 
and that the facilities provided by such means of taxation are not 
as costly as those provided for ground transportation; therefore 
in no case should the gauge for measuring the amount of highway 
gas tax be used as a gauge for measuring the aircraft gasoline tax. 
This fact was considered by the Idaho Legislature during its 1933 
session when the tax on aviation gasoline of 5 cents, the same as 
that on motor vehicles, was reduced to one-half of that amount. 


Probably in the future we may devise a more equitable tax 
that will return the needed revenue to the states than the gasoline 
tax. However, as stated before, this tax will probably remain 
for a number of years and it is therefore up to us to get together 
with the industry and work out to their satisfaction and to ours a 
just amount. 


(3) Revenue derived by the licensing of aircraft. 


To the above source of revenue may be added a license fee 
which is the licensing of aircraft similar to that now in use for the 
licensing of motor vehicles. In equity to the aircraft operator, 
this fee should be in lieu of personal property taxes and as near 
to that amount as is possible. Funds so derived can be used to 
augment the state aeronautics program whereas personal property 
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taxes on planes or equipment revert to the county fund for use in 
any manner they may deem advisable, certainly not for aeronautics. 

Some states require that the pilot also be licensed and that 
he pay a fee for receiving such license. This was tried out in 
our state and found very hard to administer. Inasmuch as the 
requirement for a state license was to furnish proof that the ap- 
plicant was licensed by the Department of Commerce, it was 
deemed advisable to eliminate the fee. A very small amount 
of revenue could be derived from this source in any respect. 


(4) Miscellaneous revenue, donations, etc. 


Revenues raised from miscellaneous sources are varied and 
in keeping with the particular duties required of the state adrini- 
strator of aeronautics, We have found in our state that a sizable 
figure may be returned to the aeronautics fund from the following 
services rendered not in competition to commercial operators: 


a. Transportation of the various state officials. 
b. Aerial photographic surveys for state uses such as dam 
and power sites reconnaissance. 
Highway location. 
Highway rights of way. 
Irrigation and drainage. 


Re-seeding burnt over areas of state lands. 
Crop dusting. 


- 

d 

e 

f. Soil surveys, state lands. 

g 

h 

i. Scenic views for reports, etc. 


Regardless of the methods used in raising revenue it must 
still be admitted that if we wish to have the facilities as should be 
provided by a state to adequately handle air traffic as it is at the 
present time, not counting the increase which we hope to see in 
the near future, we will spend considerable sums of money. This 
burden lies in the greater part, upon those using these facilities 
and is often in a greater proportion than the services rendered. 
We must remember, however, that if we wish to see universal 
use of aircraft as a transportation medium we must provide these 
facilities which are as invaluable to our army as are our military 
highways. It is therefore suggested that a means be provided 
which will lighten the burden both on the transport operator and 
on the individual operator as well. This can be done in the same 
manner as it was done when Congress passed the Federal highway 
act in 1921. 





N. A. S. A. O. PROCEEDINGS 497 


Quoting from a speech of our Secretary of War, George H. 
Dern who in 1929 said, “One of the most important things in 
expansion of air transportation is the establishment and main- 
tenance of airports and airways. Who is to establish these air- 
ports? Cities, state or nation? I would venture a prediction that 
the time will come not far hence, when airports will be established 
with the assistance of the federal government just as our high- 
ways are now being built by the states and municipalities with the 
aid of the federal government.” 

With this thought in mind I have prepared a resolution for 
the consideration of this body. It is useless to act favorably on 
this resolution unless we are ready to go to bat before Congress 
and see it through. There is no doubt in my mind, had we been 
on our toes and acted as a body last year but that we would have 
received a portion of the three billion appropriated by the In- 
dustrial Recovery Act as a 100% donation to apply on the con- 
struction of airports. Highways received this aid, why not air- 
ways? We may still be able to amend that act during the next 
session of Congress to include airways within the meaning of the 
act. 


With permission of your president I would like to introduce 


the following Resolution. 


Whereas: The safety and convenience of the public traveling in air- 
craft depends to a large measure upon a system of airways properly con- 
structed and maintained, with frequent emergency landing fields, and 

Wuereas: The establishment of a unified system of airways linking 
principal centers of population and enabling safe air travel between them 
for both public and private ships, is a problem that demands the ex- 
penditure and efforts of the Federal Government and the individual states 
acting together, and 

WuHereEAS: It is necessary, in order to supplement the Federal Post 
Road Mail and Railroad Mail Service by providing State and Inter-state 
Airmail Service, to have airways over which such coordinated system of 
postal transportation to all communities may be maintained, and 

Wuereas: The establishment of a national airway system is a prob- 
lem similar in most respects to the establishment of a Federal Highway 
system, and 

Wuereas: The latter is being so satisfactorily developed under the 
plan laid down in the Federal Highway Act of 1916, as amended by later 
acts; 

Be It Resotvep by the National Association of State Aviation Officials 
that this Association approves of and urges the passage by the United 
States Congress of enabling legislation similar to the Federal Highway Act 
Providing for joint action by Federal and State Governments in the estab- 
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a construction and maintenance of a Federal State Airway system, 
an 

Be Ir FurtHer Resotvep that inasmuch as air commerce is so universal 
in character and so allied with all forms of transportation, that in the 
enactment of such proposed legislation, all Federal and State Governments 
and Transportation Agencies be fully coordinated for the adequate develop- 
ment of a Federal State Airway system for national defense and commercial 
development. 

Be It FurtuHer ReEsotvep that copies of this Resolution be sent to all 
Senators and Representatives in the Congress of the United States. 





























THE PROGRAM OF THE AERONAUTICS 
BRANCH OF THE DEPARTMENT 
OF COMMERCE 


Ewinc Y. MitcHety* 


The increasing efforts on the part of the states in the enact- 
ment of uniform legislation governing aeronautics is one of the 
most hopeful promises of the future development and expansion 
of flying that we have today. 

With the coming of the airplane into its present widespread 
use in practically all phases of American life, the geographical 
boundaries of states have disappeared. The range of the airplane 
is national and this has called for the sweeping away of all 
obstacles which might delay its natural development. 

The importance of the provision of uniform legislation by all 
states cannot be too greatly emphasized. An airplane in the 
course of a day’s travel may cross many state borders, and it is 
obvious that varying and conflicting requirements imposed upon the 
plane and its pilot result only in discouraging hardships. 

The outlook concerning state legislation for aeronautics has 
brightened tremendously in the past few years. In December of 
1930 a national conference to discuss uniform regulatory laws 
was held in Washington under the auspices of the Department of 
Commerce. At that time twenty-two states and territories re- 
quired Federal licenses for all aircraft and airmen; twelve re- 
quired Federal licenses for Commercial operations; six required 
either Federal or state licenses; six required state licenses; and 
six had no legislation in this field. 

Now, according to our information in Washington, thirty-four 
states and territories require Federal aircraft and airmen licenses 
for all operation; eleven states and territories require Federal 
licenses for all commercial aircraft operation; four states require 
Federal or state licenses for all aircraft operation; three states 
require state licenses for all operation. 

That is indeed a promising omen. But, there are still too 
many states which do not require Federal licenses for all aircraft 
and airmen. The goal toward which we must work if we are to 
make the way smoother for increased utilization of the airplane is 
uniform regulation by the entire forty-eight states. 

*Assistant Secretary of Commerce in Charge of Transportation Agencies. 
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In order to make fully effective the present Federal regulations 
relating to aeronautics, it is essential that the Department of Com- 
merce have the cooperation of all the states through the adoption of 
uniform laws agreeing with the Federal law. 

Under the Air Commerce Act of 1926, the Department can 
impose its licensing requirements only upon aircraft and airmen 
engaging in interstate air commerce. However, it can and does 
extend the licensing privileges to intrastatae owners and operators 
of aircraft. The result has been that the majority of the latter 
have found it desirable to take advantage of the privilege by vol- 
untarily applying for license, which carries with it the inspection 
of aircraft as to airworthiness and the examination of airmen as 
to their competency. 

Under this act, unlicensed aircraft and airmen engaging in any 
air commerce whatsoever, are obliged to confine their activities 
within the borders of states permitting their operation. The results 
of this are apparent. All aircraft are not airworthy and all airmen 
are not competent. Some are disapproved for various reasons upon 
inspection and examination by field representatives of the Depart- 
ment of Commerce. In such cases they: either may procure air- 
worthy aircraft and improve their ability as pilots or operate within 
states having no law in this regard. 

It is easy to see that under the existing Federal law suitable 
state legislation is necessary. When an aircraft once is in the air 
there can be no distinction between its interstate or intrastate char- 
acter. There must be one standard of airworthiness, one basis for 
the judgment of the competency of pilots, and the same rules apply- 
ing to air traffic. For these reasons the most desirable situation 
would be one in which all state laws are identical with the Federal 
law. 

The simplest way in which this may be brought about appears 
to be the enactment of state laws which would, in effect, require 
all intrastate aircraft and airmen to be licensed by the Federal Gov- 
ernment. This at once sets up the identical requirements and obvi- 
ates the necessity of a state inspection system with its attendant 
problems. The air traffic rules of the Department of Commerce are 
equally applicable to interstate and intrastate operations, but ex- 
perience has indicated that local enforcement of penalties for viola- 
tions is desirable. If the state constitution does not permit the 
adoption of Federal air traffic rules by reference, then it would 
doubtless be advisable to incorporate them in the state law and to 
maintain them in current condition by adopting into law any amend- 
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ments which may be made effective by the Department of Com- 
merce. i 

An alternative method is to provide for either state or Federal 
licensing, the former setting up identical qualification requirements ; 
that is, requiring intrastate aircraft and airmen not licensed by the 
Department of Commerce to obtain state licenses. This arrange- 
ment would appear to be quite satisfactory on the assumption that 
because the Federal licenses permit interstate operation and are 
thus broader in scope, they would in all cases be preferred, and the 
state thus would avoid the necessity of issuing licenses. However, 
it has been indicated by experience that this is of doubtful satis- 
faction. As a matter of fact, the state will be called upon at least 
to be prepared to issue licenses, and unfortunately it is likely that 
many of the applicants will be those who have failed to qualify 
for the Federal licenses. Presumably, such applicants will either 
possess unairworthy aircraft, or not yet have become sufficiently 
proficient in piloting, depending upon the nature of the license for 
which application is made. It will then fall upon the state officials 
to pass upon the same aircraft or airmen and arrive at independent 
conclusions. They may or may not agree with the disposition of 
the cases by the Federal representatives, and there is at once mani- 
fest the absence of one of the most important elements—that of 
uniformity throughout the entire United States. 

It is necessary to remember that the licensing of aircraft is 
not limited to those which are in existence and operation at the 
present time. It includes new production of known designs, as 
well as those yet to be designed and built; it involves construction 
requirements, load factors, workmanship, soundness of design, ma- 
terial, flight characteristics and many more items which call for 
the services of technically qualified personnel. Therefore, an in- 
dependent state inspection and licensing system would need to con- 
template the initial approval of aircraft not meeting the Federal 
requirements, as those lacking Federal approval would be potential 
applicants for state licenses. A suitable technical staff would thus 
be an essential part of any state system. 

It is an exceedingly difficult task to organize and develop an 
inspection agency or system which will make provision for all of 
the requirements involved. It is also burdensome in the matter of 
expense. The Department of Commerce has perfected such an or- 
ganization, composed of especially trained personnel, and has made 
results uniform throughout its entire inspection and engineering 
staff. Its requirements are only the minimum consistent with 
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safety in the operation of aircraft. It has gone thoroughly and 
painstakingly into all phases of its requirements before they are 
promulgated, and before major changes are made the opinion of 
those to be affected is obtained. 

Any modification of these requirements by the states would 
not be in the interests of either intrastate or interstate ownership 
or operation, and would, in the end, affect unfavorably the general 
advancement of aviation. 

There also can be such a thing as entirely too much regulation, 
and too many requirements to be met. This is nearly as dangerous 
to the state’s participation in the benefits of aviation as too little 
regulation. Any state could easily legislate to the disadvantage of 
aviation, penalizing it to the extent that it would avoid that state, 
if at all possible. There must be a mean in the matter of control 
and regulation, and this is brought about in a very successful way by 
the Department of Commerce, and it seems obvious that both its 
requirements and its personnel should be taken advantage of to the 
fullest extent by all states. 

I think you understand that the Department’s efforts toward 
the goal of uniformity have not been actuated by any such selfish 
motive as the predominance of the Federal Government over state 
rights. We are working toward what we know to be the common 
good. The Department has been directed by law to take care of 
regulatory matters pertaining to civil aeronautics, and in following 
this direction it has endeavored to bring about a situation where all 
interests will be satisfactorily taken care of. It feels, however, that 
the best results can be obtained by regulations promulgated by the 
Department rather than by state legislation, because of the flexibility 
of the former. Until there is concerted uniform action by all the 
states, effective regulation of all aircraft and all airmen is impos- 
sible. And, since the layman will not consider the airplane a really 
safe means of transportation until regulation is general and acci- 
dents are reduced in number, it is necessary that all condemned or 
unairworthy aircraft be eliminated completely, and all airmen not 
competent as pilots be refused the right to fly aircraft. 

The salient characteristic of the airplane is its ability to ignore 
distance. Therefore, the states which have not passed adequate and 
uniform legislation will find the unairworthy and unsafe aircraft 
moving into their states. 

The state aviation organizations are doing a great work and 
you must be gratified with the knowledge that your efforts mean 
so much to the general good of aviation. However, you realize 
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that your work will not achieve the greatest possible results until 
all states are operating under uniform laws. 

The Department of Commerce appreciates the importance of 
the state work and stands ready to give its assistance in any way 
that it possibly can. The benefit of its experience and resources 
will gladly be extended to those who wish to make use of it, for 
the mutual benefit of aeronautics. 

As you know, the Department at the present time is operating 
under greatly reduced appropriations and with decreased personnel 
in cooperation with the governmental economy program. How- 
ever, it has succeeded in continuing all of its essential functions 
relating to aeronautics through adjustments and reorganizatin, and 
will continue to do so. 

The Department is making every effort to perform all of its 
functions with the least possible amount of waste, and it is de- 
termined that full value shall be received from every cent that it 
spends. 

It realizes fully the significance of the present time in relation 
to aeronautics, and is working toward the future. Aviation now 
stands on the threshold of a new era. It has passed through its 
formative stages. Aircraft manufacturers have improved their 
products. It is no longer necessary that a pilot be a superman. 
Many new uses have been discovered for the airplane, and it is 
ready to assume a major role as a medium of transportation. Air 
lines have flung their network over nearly all sections of the coun- 
try, and they stand ready to expand their services as soon as the 
volume of traffic warrants it. Aviation today has the greatest 
promise of usefulness of any medium of transportation, and it is 
unchallenged in its field. 

There are definite signs of an industrial revival. When that 
revival is accomplished, there is going to be a greater need for 
fast transportation than ever before, and a greater place for the 
airplane. 

These things mean that we must begin to prepare now, if we 
are to allow aviation to expand to its fullest possible extent, and if 
we are to receive the benefits from it which we expect. The States 
have an important task to perform in that general preparation and 
unless all of us work toward the common goal, the individual 
efforts of each will meet with only partial success. 








RECENT DEVELOPMENTS IN STATE PRO- 
MOTION OF AERONAUTICS 


Fioyp E. Evans* 


I am not thoroughly familiar with the activity of all other 
State Aeronautics Departments; consequently, in this paper I am 
presenting mainly the Michigan picture, feeling that probably the 
activity of the Aeronautic Departments in most other states have 
developed and progressed in a manner very similar to the Michigan 
Department. 

The work that is being done in Michigan is outlined herein 
with the thought that it might be somewhat of a guide to other 
states in their activity in aeronautic promotion. The fact that we 
have the full cooperation of airport managers, pilots and operators 
in our State, I believe, indicates that the work that we are doing 
is sufficiently constructive to warrant recommending to the officials 
gathered at this meeting the type of work most necessary to be 
done at this time. 

Organized in 1929, the Michigan Board of Aeronautics had as 
its main and primary function the enforcement of the Federal Air 
Traffic Rules and the licensing of schools of aviation, flight in- 
structors and commercial airports. It was indeed primarily a law 
enforcing body. There was included, however, in the law setting 
up the Board and defining its functions, a provision that this Board 
should aid in the development of landing fields. A substantial 
appropriation was made for this development work, but unfor- 
tunately no tax clause was attached authorizing the raising of the 
funds appropriated; further, the constitutionality of this law was 
seriously questioned, as the State of Michigan is prohibited by its 
constitution from participating in any construction work which 
might be interpreted to be internal improvements, with the excep- 
tion of the construction of wagon roads and in the reforestation of 
lands. This constitutional limitation consequently prevented any 
construction activity in the form of landing field development until 
our law was amended in such a manner as to permit us to develop 
fields for the use of our state Police and Forest Fire Departments, 
thus providing fields as a matter of public safety rather than a 
matter of internal improvements. 





*Director, Department of Aeronautics, State of Michigan. 
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After functioning nearly two years mainly as a law enforcing 
body, the State Aeronautics Department sponsored such revisions 
in our air laws that would enable it to promote aviation in prac- 
tically every possible way. The State law now, in addition to 
authorizing the Air Board to enforce such air traffic laws as deemed 
necessary and advisable, authorizes them to acquire, own, control, 
lease, equip, improve, operate and regulate landing fields. Further, 
the Board is directed to assist in the development of air commerce, 
collect and disseminate aeronautic information, establish and chart 
civil airways, publish airway maps and establish air navigation 
facilities; also they are authorized to develop and operate a State 
aviation weather reporting service. 

It is evident that our Aeronautics Department now can pro- 
mote aeronautics in practically every conceivable way, subject, of 
course, to the necessary authority of the State Administrative Board 
for the actual release of funds from the State Aeronautics Fund. 
We have an exceptionally air conscientious Administrative Board 
and they have at all times readily approved requests from the Board 
of Aeronautics. 

Our State Aeronautics Department is financed entirely from 
funds derived from the aviation industry itself. A gasoline tax of 
three cents per gallon is levied on all aviation gasoline and owners 
of all aircraft are required to pay an annual registration fee at the 
rate of one-half cent per pound net empty plane weight. The law 
requiring the latter fee has only recently become effective and the 
amount received from this source annually can only be estimated. 
Transport companies operating interstate on regular schedule re- 
ceive a refund of one and one-half cents per gallon on their gaso- 
line taxes. The sum received annually from the gasoline tax in our 
State is approximately $30,000.00. The only other source of rev- 
enue is derived from the licensing of commercial airports, airport 
managers, schools of aviation and aviation instructors. These fees 
are very nominal and the amount received from this source amounts 
to very little. Our license fees are $2.00 for airports, $1.00 for 
airport managers, $10.00 for schools and $3.00 for flight and ground 
instructors. 

Receipts from all the above sources are accredited to the State 
Aeronautics Fund. All bookkeeping is done by the State Admin- 
istrative Board without charge to the Aeronautics Department. 
The registration law is enforced by the office of the Secretary of 
State, also without charge to the Aeronautics Department. 

On first consideration it may appear that the aviation industry 
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in our State is burdened by taxes which at this time it cannot well 
afford. There are compensations, however, which it is believed 
fully offset and justify this apparent burden. In return for the 
payment of a registration tax, all aircraft is automatically exempt 
trom any property tax, which if exacted would be many times the 
amount of the present very nominal registration tax. For example, 
the property tax on a Stinson Reliant plane would be in the vicinity 
of $60.00, while the registration tax amounts to approximately 
$11.00. 

State lands are utilized in many instances for development of 
emergency landing fields. State and county equipment is used with- 
out the usual rental charge in the development of our new fields 
and in the improvement of present fields. State and County trans- 
portation is used by the personnel of the Aeronautics Department 
without charge in surveying and superintending construction work. 
Conservation officers, who act as job superintendent in most cases 
donate their services, and forest fire fighting personnel during the 
“off-fire” season have assisted to the extent of many hundreds of 
man days in landing field development work without charge to the 
aviation department. 

During the past year the aviation industry has profited in our 
State to the extent of at least ten completed emergency fields by 
the use of our Civilian Conservation Corps personnel in field de- 
velopment work. We have approximately fifty of these C. C. C. 
camps in Michigan, located generally in our wooded areas where 
the necessity of emergency fields is most urgent. Realizing the 
importance of frequent landing fields for use of forest patrol 
planes, the Federal and State Forestry Departments have been most 
liberal in allocating C. C. C. labor and equipment in the develop- 
ment of fields and the improvement of existing ones. 

During the past two years, since our law was so altered as to 
permit the release of State Aeronautics Funds for landing field 
development work, we have completed eighteen fields, now have 
fifteen fields under construction and are making surveys for nine, 
which it is hoped to get started yet this season. This work has 
been accomplished with very limited personnel consisting of one 
clerk and two field men, one of whom is the Secretary of the Board 
or Director. ; 

Our Department has taken advantage of the use of welfare 
labor during the past year and a half in field development and im- 
provement work. This labor is financed by the Reconstruction 
Finance Corporation. The greatest use of this labor has been in 
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the City of Detroit area where with the co-operation of the City 
Airport Officials and the Department of Public Works, four emer- 
gency landing strips are now under construction and at least four 
additional ones are contemplated. These strips, located along main 
routes of travel to and from our downtown City Airport, will, 
when completed, be a minimum of 250 feet in width and vary from 
1800 to 2600 feet in length all well graded, smooth, well boundary 
marked and provided with the conventional cross. Two of these 
fields even in their incompleted condition have been used for 
emergency landings. Vacant factory sites, undeveloped playground 
areas and unused railroad siding right-of-ways are used for devel- 
opment of these fields. 

It is urgently recommended that all state and city airport off- 
cials make surveys of their larger cities with the thought of estab- 
lishing emergency fields on the approaches to their municipal air- 
ports, if located in the congested city areas. 

It is believed that one of the functions of a State Aeronautics 
Department should be in encouraging and aiding the continued 
operation and progressive improvement of all existing airports. 
Studies should be made of each airport for the purpose of advis- 
ing local officials of work that should be done as time and funds 
permit in order to make same safer for the use of aircraft. Our 
Department now has aerial photographs of practically every air- 
port. These photographs are used to study future development 
possibilities. One point which we are stressing in particular is the 
proper marking of airports. 

Materials necessary for this marking are furnished by the 
Aeronautics Department wherever the labor will be provided to 
install same. The conventional 100 foot circle with a 6 foot band 
is installed, also crushed rock boundary markers 6 feet long by 
4 feet wide, spaced 250 feet apart around the useable landing area. 
A satisfactory non-fouling wind direction indicator is also provided. 

In order to be assured of the continued lighting of the airports 
in our State which are now equipped with lighting facilities, the 
Board of Aeronautics leases this equipment for the sum of $60.00 
per month per field. This sum is sufficient to pay the entire cost 
of operation and maintenance of the lighting equipment on all but 
two of our larger airports. Our Board feels that this form of 
refund of gasline tax money is only fair, as the existence of these 
major airports has made it possible by the collection of a sufficient 
sum in the form of gasoline taxes to carry on with a state wide 
aviation promotion program. 
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The installation, maintenance and operation of airway beacons 
along intrastate airways now seems to be a required and necessary 
duty of State aviation departments. Federal appropriations are 
not sufficient to assume this obligation, and it is a heavy burden 
to impose on airline operators. Inasmuch as these operators pay 
relatively large sums in the form of gasoline and aircraft registra- 
tion taxes they are entitled to every consideration a state Aero- 
nautics Department can render. The Michigan Department has 
paid the operating and maintenance cost of all privately operated 
beacons along our intrastate airways for the past year. A recent 
change in our air mail routes has confronted us with the necessity 
of the construction of an entire new lighted airway and additional 
beacons along other routes. A total of 15 beacons is now being 
installed by our Department. 

The airmarking of hazards along airways and the airmarking 
of all towns is another state aviation department duty. The Mich- 
igan Department furnishes paint for airmarking gratis to any 
community which will apply same in accordance with our specifica- 
tions. Aerial surveys of towns are made and a sketch prepared 
showing the logical building in a town to be airmarked, after which 
the owner of the building is contacted, also the local American 
Legion or luncheon club and the marking encouraged. Approxi- 
mately seventy towns have been marked in Michigan during the 
past year in this manner. In addition our State Highway Depart- 
ment, upon solicitation of the Board of Aeronautics, has ordered 
the airmarking of their thirty garages in as many communities and 
many of our 82 county road commission garages have now been 
airmarked. It is expected that this marking program will continue 
until every town in the State is marked. 

Until such a time as the Department of Commerce gets sec- 
tional maps covering the entire U. S. it is the duty of state depart- 
ments to provide airmen with state maps showing accurate locations 
of available landing and navigation facilities. Further, state de- 
partments should have full and accurate information of all landing 
fields. In addition to issuing a recent airway map in cooperation 
with the State Railway Commission, the Michigan Aeronautics De- 
partment has arranged to have all landing facilities shown on all 
issues of our State Highway map. It seems that this should be 
done in all States, for our future air traveler is now a motorist 
and the presence of airports should be called to his attention. As 
he sees more and more landing fields shown on the road maps, he is 
going to give some consideration to using the airplane in his travels. 
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In locating our emergency fields we give consideration to placing 
them, when possible, along main highways where they will be ob- 
served by our future air traveler. 

Another movement that State Aviation Departments should 
give attention to is the sponsoring of aviation instruction in our 
public schools and colleges. Our Board has started this movement 
in Michigan to the extent of publishing a text on Model Airplane 
Building and distributing same to the heads of the industrial de- 
partments of our larger schools. We have also compiled and ready 
for distribution a complete digest of the subject of Aviation In- 
struction in Public Schools. This report contains reference data 
advising where materials can be secured for carrying on instruc- 
tional work, drawings of models and photographs of typical shops 
and school work rooms. There is contained also specific recom- 
mendations for including certain aviation instruction in present 
English, Physics, Geography, Spelling and Shop classes. This re- 
port and text was compiled jointly by the Board of Aeronautics 
and the Aviation Committee of the Michigan Industrial Education 
Society with the full cooperation of our State Department of Public 
Instruction. 

Our first step toward encouraging model airplane building was 
taken during the past summer by sponsoring a State model air- 
plane contest. This contest was conducted in cooperation with the 
American Legion Aviation Committee and will probably be an 
annual contest. 

We now have in operation a State aviation weather reporting 
service which as yet is on quite a miniature scale. We have estab- 
lished several stations and have secured volunteer reports to render 
reports at regular intervals, also upon request. It is hoped to get 
sufficient funds in the future to expand this service as the demand 
requires. I believe that all state aviation departments should start 
:ow to get their State Police and State Conservation Departments 
educated to the point where they can render authentic weather re- 
ports upon request. Eventually these departments could operate 
complete reporting stations. 

All State aviation departments should interest themselves in 
creating and maintaining interest in local airports. Air meets and 
exhibitions should be encouraged and every possible advice and as- 
sistance given so that same are well planned and managed and con- 
ducted without any financial loss to the sponsoring organization 
and without accidents. We have found in Michigan that American 
Legion Posts can and will conduct these air meets very satisfac- 
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torily with some guidance from the State Aeronautic Department 
and the State Legion Aviation Committee. I would suggest that 
all State aviation officials work closely with the Legion Aviation 
Committees in their respective states and it is believed very satis- 
factory results will be obtained. 

In summarizing the work now being carried on by the Mich- 
igan Department of Aeronautics, I believe that we are touching 
on practically every phase of aviation promotion and development. 
This is possible, of course, only because our Air Laws provide for 
such work. It is recommended that all States take immediate steps 
toward getting their Air Laws revised so as to enable their state 
aviation departments to perform the following duties: 


(1) Develop state emergency landing fields. 

(2) Aid counties and municipalities in the development of 
local airports. 

(3) Aid in the improvement of present airports. 

(4) Assist in the operation and maintenance of airport light- 
ing facilities. 

(5) Develop and maintain intrastate airway beacon systems. 

(6) Develop and operate an aviation weather reporting ser- 
vice. 

(7) Airmark all towns. 

(8) Airmark hazards along airways. 

(9) Enforce the Federal air traffic laws. 

(10) Encourage aviation instruction in public schools. 

(11) Sponsor airport dedications, air shows and model plane 
contests. 


In conclusion, I should like to emphasize the importance of co- 
operation between State aviation departments and the State high- 
way and State conservation Departments, also with county road 
organizations. Without this cooperation the aviation accomplish- 
ments will be very limited without the expenditure of a great deal 
of money. The possibility at this time of utilizing welfare and 
C. C. C. labor for airport construction and the advocating of air- 
port construction work under the “Trade Recovery Act” should not 
be overlooked. Now is an opportune time to get the maximum 
amount of work done at a minimum of cost to the aviation industry. 











President Boutelle appointed the following Committee on Res- 


olutions: 


A, C. Bromcren, Idaho, Chairman Ep McDonatp, Oklahoma 


L. H. Brittin, Minnesota 
F. B. SHerirr, Montana 
Howarp Wikorrf, Illinois 
A. B. McMutten, Florida 
STEADHAM ACKER, Alabama 


A motion was made, seconded, and carried to adopt the fol- 


lowing resolutions: 


Wuereas, the outstanding success of this Third Annual Meeting of 
the National Association of State Aviation Officials is due directly to the 
splendid efforts of Governor George White of the State of Ohio, Mayor 
Russell Wilson of Cincinnati, Captain Fred L. Smith, Director of Aero- 
nautics of Ohio, Mr. Herman Bayless and Mr. Warner Sayers of Cin- 
cinnati, and Mr. Lawrence Schmidlapp and the Cruisaire Club, and the 
local reception committee, the Hotel Sinton-St. Nicholas and the press of 


the city of Cincinnati, now 


REso.vep, that the Association express its sincere appreciation of this 
traditional hospitality and generous cooperation to the aforementioned per- 


sons and organizations. 


Wuereas, this Association as now constituted has an outstanding oppor- 
tunity to assist in accomplishing necessary uniformity of aviation rules, 
regulations and standards, but that this opportunity cannot be fully realized 
without every state being duly represented in our membership, now there- 


fore be it 


Resotvep, that it is the sentiment of this meeting that one of the 
primary objectives during the forthcoming year should be the accomplish- 
ment of a full 100% membership of every state as a duly accredited mem- 


ber. Be it further 


REsoLvep, that a copy of this resolution be forwarded to every Gov- 


ernor now in office. 


Wuereas, it is highly desirable that there be uniform licensing stand- 


ards throughout the several 


Resotvep, that the Association go on record as favoring the state adop- 
tion of all current effective Federal licensing standards, and be it further 
Resotvep, that a copy of this resolution be forwarded to every Governor 


now in office. 


RESOLUTIONS 

































Dan W. Jones, Rhode Island 
Cuas, W. Morris, Connecticut 
Froyp E. Evans, Michigan 

Frep D. Face, Secretary, ex officio 


I 


therefore be it 


II. 


Il. 


states, now therefore be it 
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IV. 


Wuereas, this Association believes in and appreciates the splendid pro- 
gram organized and executed by the Aeronautics Branch of the Federal 
Department of Commerce, now therefore be it 

REsoLveD, that the Association express its desire to fully cooperate with 
the said Aeronautics Branch in providing for a uniform state and federal 
system of aeronautical regulation and promotion throughout the United 
States, and, further, express its sincere appreciation of the highly con- 
structive and effective work done by the Aeronautics Branch of the De- 
partment of Commerce during the formative period of aviation. 


V. 


Wuereas, the work of this Association has been most ably carried on 
by the present officers and Board of Governors during the year just closed, 
now therefore be it 

RESOLVED, that this convention assembled express a vote of appreciation 
for their unselfish efforts and for the outstanding accomplishments of 
this year. 

VI. 


Whereas, the success of this annual meeting of the Association has 
been so largely due to the quality of the papers presented by those address- 
ing this annual meeting, now therefore be it 

ReEso.vep, that the members of the Association utilize this opportunity 
to express their appreciation of the care and effort expended in connection 


with these several papers by all those appearing on the program of this 
annual meeting. 


VII. 


Wuereas, the safety and convenience of the public traveling in aircraft 
depends to a large measure upon a system of airways properly constructed 
and maintained, with frequent emergency landing fields, and 

Whereas, the establishment of a unified system of airways linking 
principal centers of population and enabling safe air travel between them 
for both public and private ships, is a problem that demands the ex- 
penditure and efforts of the Federal Government and the individual states 
acting together, and 

WHEREAS, it is necessary, in order to supplement the Federal Post Road 
Mail and Railroad Mail Service by providing State and Inter-state Airmail 
Service, to have airways over which such coordinated system of postal 
transportation to all communities may be maintained, and 

Wuereas, the establishment of a national airway system is a problem 
similar in most respects to the establishment of a Federal Highway sys- 
tem, and 

Whereas, the latter is being so satisfactorily developed under the plan 
laid down in the Federal Highway Act of 1916, as amended by later acts; 

Be It Resotvep by the National Association of State Aviation Officials 
that this Association approves of and urges the passage by the United 
States Congress of enabling legislation similar to the Federal Highway Act 
providing for joint action by Federal and State Governments in the estab- 
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lishment, construction and maintenance of a Federal State Airway sys- 
tem, and 

Be It FurtHer Resotvep that copies of this Resolution be sent to all 
Senators and Representatives in the Congress of the United States. 


VIII. 

WuHeErEAS, miscellaneous flying constitutes the major part of aviation 
in the United States, exceeding scheduled flying in miles flown, passengers 
carried, pilots employed and trained, ships operated and the like, and 

Wuereas, there has been a steady decline in these activities during the 
past three years with a corresponding increase in scheduled flying, and 

Wueereas, the federal support of miscellaneous flying has been primarily 
regulatory rather than developmental, be it therefore 

Resotvep by the National Association of State Aviation Officials that 
this Association heartily approves of the efforts of the Aeronautics Branch 
to stress the development of miscellaneous flying by means other than 
regulation, and be it further 

REsOoLvED, that this Association approves of the efforts of the Aero- 
nautics Branch to alter or eliminate debateable requirements until those 
requirements are tested by unbiased and competent scientific workers, and 
be it further 

ReEsotven, that this Association approves of developmental efforts in the 
form of scientific research as the surest and most economical means of 
increasing efficiency and safety and at the same time avoiding the conflicts 
arising from differences between economic interests. 


IX. 


Wuereas, the present air mail postage rate of 8c for the first ounce 
and 13c for each additional ounce, has generally caused a reduction in the 
use of air mail; 

Wuereas, it is the unanimous opinion of all those in attendance at 
this meeting that the use of air mail would be decidedly stimulated, and 
increased revenue to the government effected if the rates were changed 
to 5c for each ounce or fraction thereof; now therefore be it 

ReEsotvep, that this Association now in convention assembled forward 
to the Post Master General of the United States an urgent recommendation 
regarding such reduction in air mail postage rates, and recommending also 
the probable advisability of establishing an air mail 2c post card. 





OFFICERS ELECTED FOR 1933-34 


The following officers were elected by the Association for the 


year 1933-34: 


(1) 
(2) 
(3) 
(4) 
(5) 
(6) 


(7) 


President—L. H. Brirrin, Chairman, Minnesota Aeronautics Commission. 

Vice-President—Frep L. Smirn, Director of Aeronautics, State of Ohio. 

Secretary-Treasurer—Frep D. Facc, Jr., Member, Illinois Aeronautics 
Commission. 

Legal Counsel—Georce B. Locan, of St. Louis, Missouri. 


The following Regional Vice-Presidents were elected by the 
respective regional groups, for the year 1933-34: 


North East Region—Gut Ross Wison, Director of Aviation, State 
House, Trenton, New Jersey. 

South East Region—STEADHAM ACKER, Manager, Municipal Airport, 
Birmingham, Alabama. 

East Central Region—Fioyp E. Evans, Director of Aeronautics, Lans- 
ing, Michigan. 

North Central Region—Fay Harvinec, President, Board of Railroad 
Commissioners, Bismarck, North Dakota. 

South Central Region—Ep McDonatp, Chief Air Officer, State High- 
way Department, Oklahoma City. 

South Western Region—DEAN R. BrIMHALL, Utah Pacific Airways, 
Ogden, Utah. 

North Western Region—A. C. Biomcren, Airways Engineer, Boise, 
Idaho. 





LIABILITY TO PERSONS AND PROPERTY 
ON THE GROUND 


Rosert Kincstey* and Sam E. Gatest 


The liability problems which face the owner or the operator 
of aircraft may be classified roughly under two main heads, each 
with two sub-divisions: 


A. Liability to other persons engaged in aviation: 
1. Liability to other aircraft, their passengers, their crew, 
and/or their cargo ;* 
2. Liability to his own passengers, cargo and/or 
crew ;? 


B. Liability to persons not engaged in aviation: 

1. Liability to the owner (and/or occupier) of over-flowm 
property (the so-called “trespass-nuisance” problem) ;* 
and 

2. Liability to persons and property on the ground, for 


damage other than that caused by the mere passage of 
the aircraft. 


Courts, writers and legislators are attempting to establish the solu- 
tion of these questions. While all have certain common elements, 
yet, since the interests of the parties seeking redress differ widely, 
it by no means follows that the arguments and principles applicable 
to one of these situations can be utilized in the others. 

Aviation is no longer a novelty, but is recognized by the courts 
as a commercial and public enterprise of such scope that judicial 





*Professor of Law, University of Southern California School of Law; As- 
sociate Editor, THE JOURNAL oF AIR Law. 

+Carnegie Fellow in International Law, 1930-1931; Comment Editor, South- 
ern California Law Review. 

1. Consult: EZbrite v. ries. pov Cal. 724, 12 P. 2, * 1932 U. 
Av. R. 9 (1932), adopting 67 Cal. App. Dec. 2, & P. 686 Gissi): 
Gruenke v. North American Airways Co., 201 Wis. 565, 330 * W. 618, 1930 
U. S. Av. R. 126 ar wt Herrick, Olsen’ et oy v. Curtiss Flying Service Inc. 
and Byrnes, 1932 U. S. Av. R. 110 (Sup. Ct. N. Y. 1932), discussed in: Note, 
4 JouRNAL oF AIR Law 103 (1933). 

2. Consult: Smith v. O’Donnell, 215 Cal. 714, 12 P. (2d) 988, 1932 U. 
Av. R. 145 (1932), Gieoten 67 Cal. App. Dec. 838, 5 P, (2d) 690 v osiy 
Note, 4 JoURNAL oF AIR Law 429 (1933), and cases there cited. 

- Consult: Kingsley and Mangham, “The Correlative aaeeeewen of the 
Lanterns and the Airman,” 3 JoURNAL oF AIR Law 3874 (1932). 
Hesse v. Rath, 224 App. Div. 344, 230 N. Y. S. 676, 1928 U. S. Av. R. 
315 (1988). “We may take judicial notice of the fact that aviation is no 
longer an experiment. Large sums of money have been expended and are 
being expended by municipalities in providing suitable airports. Commercial 
and passenger lines have been established for the transportation of passengers, 
mail and express. Railroads have established schedules in connection with 
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notice will be taken of the characteristics of an airplane.® Whereas 
the aviator who voluntarily or involuntarily brought his craft to 
earth on the land of another forme#ly was welcomed with en- 
thusiasm and interest engendered by curiosity, his act in so doing 
now is the object of indignant protest and the subject of litigation.* 
Where the sole relation of aviator and landsman is that involved in 
the passage of aircraft in flight, public necessity and convenience may 
require the modification of the maxim cujus est solum to the limit 
of “possible effective possession” ;? but as an incident to the general 
welfare is it desirable that flyers be permitted to alight upon priv- 
ate premises or to drop objects thereon for mere pleasure or con- 
venience or even for their own safety? Should aviation be per- 
fected at the expense of those engaging in it, or should a public 
only passively interested pay a share of the cost price of this new 
industry? These are questions now pressing for answer and for 
which it is the purpose of this article to suggest a solution. 
Several rules for fixing the liability for damage caused by 
aircraft might be suggested: first, a rule of absolute liability, 
wherein the owner or operator of the aircraft causing the damage 
will be excused only if the negligence of the injured party has 
been a contributing factor ;* second, a rule of absolute liability, but 
with the defense of “act of God,” or vis major, available; or 
third, the ordinary rules of negligence—of torts on land—with lia- 
bility dependent upon the cause of the fall.1° The choice of one 
as preferred to another possibly may be determined best by a prac- 
tical consideration of existing social and economic conditions. And 
this concept, expressed by Professor Hirschberg in one of the 
early articles in this field of law,!! seems to have been employed 





air transportation companies for the more rapid transportation of passengers 
and valuable oapeens, and the Government has availed itself of air transporta- 
tion in carrying mail. 

. Platt v. wr Co. Agric. Soc., 164 App. Div. 99, 149 N. S. 520, 1928 
U. S. Av. R. 116 Fe Smith v. New England Aircraft Co., 370 Mass. 611, 
170 N. E. 385, 1930 U. Av. R. 1 (1930). 

6 Zollmann, Law oe the Air (1927), 74. 

7. Consult: Kingsley and Mangham, “The Correlative Interests of the 
Landowner and the Airman,” 3 JOURNAL oF AiR Law 374 (1932 

8. This position has been upheld in Baldwin, “Liability ‘for Accidents 
in Aerial Navigation,” 9 Mich. L. Rev. 20 (1910); Bogert, “Problems in Avia- 
tion Law,”°6 Corn. L. Quar. 217 (1921); Hazeltine. The Law of the Air (1911), 
86; Logan, Aircraft Law (1928), 111; Myers, “The Air and the Earth Be- 
neath,” 26 = Bag 363 (1914); Newman, “Damage Liability in Aircraft 
Cisne). Col. L. Rev. 1039 (1929) ; Spaight, Aircraft in Peace and the Law 

9. This rule is advocated in: MacCracken, “Air Law,” 57 Am. L. Rev. 97 
ane! and Zollmann, Law of the Air (1927), c. 3. 

0. Hearne, “The Liability of an Aviator for Damage to Persons and 
weenante on the Ground,” 37 W. Va. L. Quar. 269 (1930); Spaight, Aircraft 
in Peace and the Law (1919), 82, citing writers advocating this principle ; 
Tell, Comment, 1 JOURNAL oF AIR Law 363 (1930), discussing Gruenke v. North 
ett ty haa Airways, Inc., 201 Wis. 565, 230 N. W. 618, 1930 U. S. Av. R. 126 
11. Hirschberg, “Liability of the Aviator,” 2 So. Cal. L. Rev. 405, 423 
(1929) quoting: Buhlen, Studies in the Law of Torts (1926), 368: ‘The 
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by the court in the recent case of Livingston v. Flaherty,!? which 
case is the genesis of this article. 

Text writers apparently feel that the public weal will be served 
best by a rule of absolute liability, and the principle has been in- 
corporated in Section 5 of the Uniform State Law of Aeronautics, 
which to date has been enacted in twenty-one States, and the Ter- 
ritory of Hawaii.’* The British Air Navigation Act of 1920, Sec- 
tion 9, contains a similar provision,’® and absolute liability is the 
basis of the laws of most of the nations of continental Europe.’® 
Some States accomplished the result by resorting to the general 
laws, and others have enacted specific statutes. After lengthy de- 
bate, the “principles of special and abnormal danger” connected 
with flying led the Commission Internationale Technique des Ex- 
perts Juridiques Aériens (C. I. T. E. J. A.) to propose in its first 
Draft Convention Relative to Liability for Damages Caused to 
Third Parties on the Surface: 







“Article I. (1) Any damage caused by an aircraft in maneuvers or in 
flight to persons or property on the surface shall give a right to compensa- 
tion by the mere fact that the damage exists and that it has been caused 
by the aircraft. 








solution must depend on the existing social, political and economic conditions 
and conceptions prevailing at the particular time and in the particular places, 
the traditional attitude of mind and habit of thought, even the prejudices, of 
the class then and there dominating public thought.’ 

12. Superior Court of the State of California, in and for the County of 
Los Angeles, No. 329013. Decided Nov. 15, 1932, by Minor Moore, J. 

13. Section 5 provides: “The owner of every craft which is operated 
over lands or waters of this state is absolutely liable for injuries to persons 
or property on the land or water beneath, caused by the ascent, descent, or 
flight of the aircraft, or the dropping or falling of any object therefrom, 
whether such owner was negligent or not, unless the injury is caused in whole 
or in part by the negligence of the person injured, or the owner or bailee of 
the property injured. If the aircraft is leased at time of the injury to per- 
son or property, both owner or lessee shall be liable, and they may be sued 
jointly, or either or both of them may be sued separately 

It is to be noted that the sole defense available is that of the contributory 
negligence of the party injured. 

14. Ariz. Laws (1929), c. 38; Del. Laws (1923), ¢. 199; Mabe Cats (38080, 
§§21-101-21-110; Ind. Burn’s Stat. (1929 ames.) $§3843.1- "3843.12; Md. 

A Code (1929 supp.), Art. 1-A; Mich. mp. i (1929), §'§4811- ie 
Minn. Mason’s Stats. (1931 supp.), §§5494- eet 4-2t ; Mo. Rev. Stat. (1929), 
b> page oe Mont. Laws (1929), c. 17; Nev. Comp. Laws (1929), §§275- 
J. Com. Stat. (1930 supp.), §§15-21—15-34; N. C. Code (1931), 
g181 191(w N. D. Comp. Laws ‘a supp.), §§2971c1-2971c12; Penn. 
Stat. (1929), Ssiaai- 1429; R. I. Law 929), 145; Cc. Code (1932), 
FE7100¢ 7111; S. D. Comp. Laws (1929), GE8666L-S666W': Tenn. Code (1932), 
$§2716-2726; Utah Laws (1923), c. 24; Vt. Laws (1923), Act Ee: Wis. Stat. 
a §§114. 01-114.10; Hawaii Rev. Laws (1925), §§3891-39 

15. 10 & 11 Geo. Vv, c. 80, sec. 9 ([1920] L. R. Stat. 540, Bat). Section 9 
provides: °.! . Where material damage or loss is caused by an aircraft in 
flight, taking off, or landing, or by any person in any such aircraft, to any 
person or property on land or water, damages shall be recoverable from the 
owner of the aircraft in respect of such damage or loss, without proof of 
negligence or intention or other cause of action, as though the same had been 
caused by his wilful act, neglect or default, except where the damage or loss 
was caused by or contributed to by the negligence of the person by whom 
the same was suffered . 

16. Bulgaria, Finland, Sweden, Switzerland, Hungary, Germany, Austria, 
Italy, Danzig, Czechoslovakia, Belgium, France, Denmark, Norway and Russia. 
Algeria and Venezuela have adopted similar statutes. Consult: Hirschberg, 
“Liability of the Aviator,” 2 So. Cal. L. Rev. 405, 410, 422 & 426 (1926); 
Note, 4 JouRNAL oF AIR Law 411 (1933). 
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“(2) This liability may be reduced or avoided only in case the in- 
jured person is at fault and in accordance with the provisions of the law 
of the court before which the case is brought.”17 


The objections of several of the nations involved led the Com- 
mission, in its 1932 draft, to restrict the amount of this liability 
to the original value of the aircraft involved (but not less than 
two and one-half million gold francs)'*—but the absolute charac- 
ter of the liability was left unchanged.” 

In 1931 the Committee on Aeronautical Law of the American 
Bar Association presented for the consideration of that body a 
new “Uniform Aeronautical Code,” designed to supersede the older 
Uniform State Law of Aeronautics. The proposed new code 
squarely rejected the doctrine of liability without fault and placed 
liability solely on the basis of negligence, with, however, the im- 
portant practical qualification that the happening of the injury 
should be prima facie evidence of such negligence.*° The pro- 
posed new code differed from the older laws in other particulars?* 
and in 1932 the Committee announced that, as a result of a com- 
promise*? with the Commissioners on Uniform State Laws, it had 
receded from its position on liability—suggesting a revised code 
which, once more, imposed a liability without fault, but which 
inaterially restricted the cases in which the legal “owner”—as dis- 
tinguished from the “operator’—of the craft was subject to such 
liability.28 No final approval of either of these proposals was asked, 





17. The Draft Convention in its proposed form will be found in 4 JouRNAL 
or AIR Law 97 (1933). 

18. Article 4. The proposed draft contains, also, provisions providing 
for the giving of security by the persons responsible and imposing an unlimited 
liability in cases of fault or of failure to post the required security. For a 
discussion of the history of the draft, consult: Muller, “The C. I. T. E. J. A. 
one ett td Toward Third Persons on the Surface,” 4 JouRNAL or AIR Law 

19. This convention was revised at a meeting in Rome, May 29, 1933, 
which made some changes in phraseology but did not change the essential 
character of the provisions discussed in the text. For a translation of the 
convention adopted, see page 567 of this issue. 

20. “Section 6. Damage to Persons and Pronerty on the Ground. Proof 
of injury inflicted to persons or property on the ground by the operation of 
any aircraft, or by objects falling or thrown therefrom, shall be prima facie 
evidence of negligence on the part of the operator of such aircraft in refer- 
ence to such injury.” 656 Rep. Am. Bar Assn. 329 (1931). 

21. Principally with reference to the “right of flight.’ 

22. “The section referred to, . . . in which absolute liability is im- 
posed in some instances, was a matter of, if you please, political expediency, a 
compromise, to get a bill agreed upon.” George B. Logan, in 57 Rep. Am. Bar 
Assn. 142 (1932). 

23. “Section 5. Damage to Persons and Property on the Ground, The 
owner of every aircraft which is operated over the lands or waters of this 
state is absolutely liable for injuries to persons or property on the land or 
water beneath, caused by the ascent, descent or flight of the aircraft, or the 
dropping or falling of any object therefrom, whether such owner was neg- 
ligent or not, unless the injury is caused in whole or in part by the negligence 
of the person injured or of the owner, lessee, or bailee of the property damaged. 

“As used in this section, ‘owner’ shall include a person having full title 
to aircraft and operating it through servants, and shall also include a bona 
fide lessee or bailee of such aircraft, whether gratuitously or for hire, but 
‘owner,’ as used in this section, shall not include a bona fide bailor or lessor 
of such aircraft, whether gratuitously or for hire, or a mortgagee, conditional 
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the Committee merely reporting its actions. In 1933 the Committee 
once more declared that some progress with respect to its work 
on the Code had been accomplished, but asked leave to defer its 
final conclusion thereon until after it had had an opportunity 
further to consider the actions of the C. I. T. E. J. A. at its meet- 
ing in Rome in 1933.*4 

While all of these attempts to settle the problem of third party 
liability seem to indicate a definite trend toward the invocation of 
a rule of absolute liability, still the persistence of activity relative 
to the topic, the absence of any general definitive adoption of the 
modern proposals,?> and the tendency of the courts, as shown 
by the cases discussed later, to ground their decisions in general 
rules of negligence, make a new examination on the basis of prin- 
ciple and practicality particularly pertinent. 

As a preliminary matter, it should be pointed out that the form 
in which the absolute liability doctrine was enunciated in the old 
Uniform State Law of Aeronautics** did not afford a complete 
solution in consonance with established principles of justice for all 
cases in which third persons on the surface might be injured by 
aircraft.27_ Under that statement of the rule, the liability for in- 
jury was imposed upon the “owner” in every instance, even though 
the plane at the time of the accident were in the possession of a 
thief. The more modern statements, in the current drafts of the 
C. I. T. E. J. A. convention?* and the new Aeronautical Code” 
have removed this inequality, placing the liability on the person for 
whose economic advantage the aircraft was being operated. But 
this correction of an obvious inequity does not affect the major 
and fundamental question of whether or not an absolute liability 
(whether limited or unlimited as to the amount recoverable) 
should be imposed on anyone. There still remains the considera- 
tion of those instances in which the act complained of was the 
result of a force wrongfully set in motion by the act or omission 





seller, trustee for creditors, of such aircraft, or other persons having a 
security title only; nor shall the owner of such aircraft be liable when the 
operator thereof is in possession as a result of theft or felonious conversion.” 
. Adv. Program, 56th Annual Meeting, Am. Bar Assn., 39. 
25. But note that Georgia has adopted the “Aeronautical Code” in the 
Se in which it was first proposed in 1931. Ga. Laws (1933), Act. 206, 
p. 99. 


26. Supra, footnote No, 13. 

27. Consult: Hearne, ‘“‘The ay ¢ an Aviator for peneae to Per- 
sons and Property on the Ground,” Va. L. Quar, 269 (1930). 

28. Article 3 provides: “(1) ithe Miaiiity contemplated in the preceding 
articles shall attach to the operator of the aircraft, subject to his recourse 
against the author of the damage; (2) Any person who makes use of the 
aircraft on his own account shall be considered operator of the aircraft; (3) 
In case the name of the operator is not inscribed on the aeronautical register 
or any other official document, the owner shall be considered to be the opera- 
tor until proof to the contrary is submitted.” 4 JouRNAL oF AiR Law -98 
(1933) (italics added). 

29. Supra, footnote No. 23. 
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of a third party, e. g., a collision in mid-air due to the negligence 
of another aviator; the case where the aviator wilfully lands on 
private premises to avoid collision with another plane; those cases 
where natural forces, or other causes not based on negligence, viz., 
“act of God,” vis major, or latent defects which cannot be dis- 
covered by reasonable inspection, cause the plane to come crashing 
to earth; and cases of injuries attributable to a “forced landing” 
or the overthrowing of ballast, where no element of negligence on 
the part of the aviator is involved.*® If the proximate cause of 
the act complained of is the wrongful act or omission of a third 
party, an “act of God” or vis major, it is submitted that the aviator 
should no more be held to absolute liability than should the operator 
of any other mechanical device. Where, however, latent defects 
are responsible, or where the aviator makes a “forced landing” on 
the premises of another, since the aviator has made the accident 
possible it would seem reasonable to impose liability upon him 
through the application of the maxim sic utero tuo in the first 
classification and a rule of “incomplete privilege” in the latter.** 

Logically, there would seem to be more reason for applying a 
rule of absolute liability to the owners and operators of balloons 
than to the pilots of airplanes, for, as noted by the court in the 
early case of Guille v. Swan,** “the aeronaut had no control over 
its [the balloon’s] motion horizontally; he is at the sport of the 
winds, and is to descend where and how he can; his reaching the 
earth is a matter of hazard.” Accordingly, Guille was held to the 
same liability for damages incidental in his descent in Swan’s gar- 
den and the consequent trampling of the crops by curiosity seekers 
who rushed to the balloonist’s assistance, as though the balloon had 
been under his control, and he had guided it into Swan’s garden.** 
In fact, as pointed out below, when dealing with ariplanes the 
courts have almost invariably resorted to the rules of torts on 
land, and a number of states by legislative enactment have made 
the rules of torts on land applicable to aircraft.** 





30. Consult: Hearne, ee of an Aviator for Damage to Persons 
and Sigg on the Ground,” 37 W. Va. L. Quar. 269, 274- i? & 278 (1930). 
31. Ploof v. Putnam, 8i Vt. 471, 71 A. 188, 20 L. R. {n. i! 152, 130 
Am. St. Rep. 1072, 15 Ann. ae 1151 ge ak Vincent _v. fae Erie Transp. 
Co.. 109 Minn. 456, 124 N. 221, 27 R. A. - s.] 312 (1910); Bohlen, 
“Incomplete Privilege, ” 39 ¥. ci L. Rev. 307 (1926). 
1898) 19 Johns. 381, 383, 10 Am. Dec, 234, 1928 U. S. Av. R. 53 (N. Y. 


33. Consult, on this point: Pollock, Torts (8th ed.), 

34. Penn. Laws (1929), Act. 317, and Idaho Laws (3931), ec. 41, apply 
the rule of torts on land to aircraft; Ariz. Laws (1929), c. 38, and Conn. 
Public Acts (1929), c. 253, impose absolute liability in cases where the pilot 
is negligent: R. I. ws (1929), c. 1435, establishes absolute liability of the owner 
unless the plane is in the possession of a lessee, and in such case the owner 
is only Hable ~ Fg age under S. C. Laws (1929), Act. 189, and Wis. 
Laws (1929), c. 348, the owner and lessee are jointly liable but only to the 
extent of their own negligence. 
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The principle of absolute liability finds its roots in the opin- 
ion of Lord Blackburn in Rylands v. Fletcher.®® 


“The person who for his own purposes brings on his lands and collects 
and keeps there anything likely to do mischief if it escapes, must keep it 
there at his peril, and if he does not do so, he is prima facie answerable for 
all the damage which is the natural consequence of its escape. He can 
excuse himself by showing that the escape was owing to the plaintiff’s de- 
fault or perhaps that the escape was the consequence of vis major, or the 
act of God . .. .” 


Absolute liability is an outgrowth of the concept of the ab- 
solute protection of private property, whereby one who trespassed 
on the lands of another was liable irrespective of intent, negligence 
or accident.** Modern jurisprudence, however, has tended to re- 
quire the intent or fault element before liability can be established 
and to deny recovery to anyone who has been the victim of a 
“pure” accident. If, in arriving at the conclusion of the court in 
Rylands v. Fletcher, there was a consideration of any fault element, 
the fault must have been one occurring prior to the actual accident, 
i. e., the negligent act must have been that of the accumulation 
of the potentially dangerous thing on the land and not its escape 
therefrom.*? It is submitted that an airplane does not “escape” 
onto the land of another unless it is, or was at the time of leaving 
the ground on its flight, under human control; no more than an 
automobile does it have the inherent power of doing harm, for so 
long as it remains stationary it is harmless.** Since the mere owner- 
ship or operation of an airplane or of an automobile cannot be 
construed within themselves to constitute wrongful conduct, to fix 
liability for damage sustained by virtue of such ownership or op- 
eration there must be something more—some act or omission com- 
parable to the accumulation of a thing “likely to do mischief if it 
escapes” found to be present in Rylands v. Fletcher. 

It has been argued with some force that the doctrine espoused 
in Rylands v. Fletcher is not applicable in the case of movable 
chattels.*° I.ord Blackburn, in writing his opinion, distinguished 





35. L. R. 3 H. L. 330 (1868). 

36. Consult: Hirschberg, ‘“‘Liability of the Aviator,” 2 So. Cal. L. Rev. 
405, 407-408 (1929). 

37. Consult: McNair, The Law of the Air (1932), 54. 

38. McNair, The Law of the Air (1932), 63. 

39. McNair, The Law of the Air (1932), 55, citing Baron Parke in 
Quorman v. Barnett, 6 M. & W. 510 (1840). Butt, J.. in The European, 10 
P. D, 99 (1885), citing Tarry v. Ashton, 1 Q. B. Div. 314 (1876), said: ‘Those 
{where defendants were bound to manage their property so as not to injure 
other persons, negligence or no negligence] are cases where the defendants 
were persons in possession of real property, and with reference to them the 
rule of law seems to be that they must take care that their property is so 
used or managed that other persons are not injured, and that, whether their 
property be managed by themselves or their servants. The same rule does 
not apply to the use or management of moveable chattels.” 
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between cases where one collected a potentially dangerous instru- 
mentality upon his property and those where damage was done to 
the person or personalty by collision on land or sea, in which latter 
case the proof of negligence is essential, by stating: 


“Traffic on the highways, whether by land or sea, cannot be conducted 
without exposing those whose persons or property are near it to some 
inevitable risk; and that being so those who go upon the highway, or have 
their property adjacent to it may well be held to do so subject to their 
taking upon themselves the risk of injury from that inevitable danger. 

In neither case, therefore, can they recover without proof of want of care 
or skill occasioning the accident = 


As pointed out by Lord Justice Fletcher Moulton in Wing v. 
London General Omnibus Company,*° before the rule of absolute 
liability might be applied in fixing the responsibility of a motor 
transit company for injuries inflicted upon one of its passengers, 
it was incumbent upon the plaintiff 


“to prove that this particular motor omnibus was or that motor omnibuses 
generally were unmanageable, or dangerous, to such an extent as to con- 
stitute a nuisance in the eye of the law, or to call into play the doctrine 
of Rylands vy. Fletcher, For the reason I have already given, the mere 
occurrence of the accident is not evidence of negligence much less of the 
more difficult issue of nuisance, and beyond this there was no relevant evi- 
dence of any kind . . 


The reasons advanced in favor of applying the doctrine of 
absolute liability in cases involving injury by aircraft to third per- 
sons and property on the ground are: (a) the helplessness of 
persons on land to avoid injury ;*! (b) the dangerous character of 
aviation—that an airplane is inherently dangerous and that the 
safety of flight is dependent upon factors beyond human control ;# 
and (c) the practical impossibility of the injured party’s proving 





40. [1909] 2 K. B. 652, 666. 

41. A Report of the British Aerial Transport Committee, 146 L. T. 106 
(1918), stated: ‘Persons on land are practically powerless to insure their 
own safety by precautionary measures against damage caused by the fall of 
aircraft or objects carried therein.” 

In discussing the first proposed Aeronautical Code, at the meeting of the 
American Bar Association in 1931, General Nathan W. MacChesney placed 
his preference for the absolute liability doctrine on the following basis: ‘The 
fact of the case is that the man upon whose head something is dropped 
from an airplane, in his office or upon his front porch or lawn, has not sought 
out that contact, has not been a party to it in any way, and the person who 
has been the cause of it, regardless of fault, might well be held to a higher 
degree of responsibility than where the person injured has gotten on some 
conveyance, for instance.” 56 Rep. Am. Bar Assn. 88-89 (1931). 

42. Baldwin, ‘Liability for Accidents in Aerial Navigation,” 9 Mich. L. 
Rev. 20, 22 (1910); Myers, “‘The Air and The Earth —— ” 26 Green Bag 
363, 365 (1914); Zollmann, Law of the Air (1927), c. p. 71. An illustrative 
expression is that taken from Baldwin, “Liability for ee in Aerial Navi- 
gation,” 9 Mich. L. Rev. 20, 22: “The thing [an airplane which has fallen on 
the house of a third party] was, while in the air, inherently and continually 
@ menace to the security of everything beneath it. It was a danger to all 
men as well as to the property of all men.’ 
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what has caused the accident.4? Examined in the light of a highly 
mechanized society, these arguments lose much of their force, and 
it is believed that existing rules of law afford an adequate remedy 
to the injured landsman. As noted above, the rule of Rylands v. 
Fletcher is inapplicable to movable chattels, and the inability of a 
person on the ground to avoid injury from an airplane differs only 
in degree from the ability of a pedestrian to avoid injury from 
an uncontrolled automobile. In either instance, it must be assumed 
that the operator no longer has control of the instrumentality. The 
question as to whether the airplane is an inherently dangerous in- 
strumentality is purely factual and the argument lacks merit when 
it is discovered that during the period from July to December, 1932, 
there was only one accident to every 547,178 miles flown in sched- 
uled air transport service.‘ Nor can the writers agree with those 
who contend that the safety of aviation is subject to the whims of 
nature, 7. e., wind, fog, electrical and snow storms, et cetera, and 
that a multitudinous number of undetermined causes may bring 
a plane crashing to earth or compel a “forced landing.” Detailed 
statistics as to the causes of accidents are not available, nor would 
they necessarily be conclusive. Government meteorological stations 
provide frequent weather reports forecasting, with reasonable ac- 
curacy, flying and atmospheric conditions; “two-way” radio com- 
munication furnishes a means for constant checking of advance 
weather conditions and other needed data; radio controlled beacons 
and beam landing devices remove other dangers attributed to the 
forces of nature. Furthermore, it is believed that careful inspec- 
tion of the aircraft before each flight would eliminate most of the 
accidents now attributed to the so-called structural and mechanical 
defects. As to the third reason—the practical impossibility of 
showing the cause of the accident—the doctrine of res ipsa loquitur 
would seem te be a complete answer. If these conclusions be cor- 
rect, then the principles of law applicable to torts on land—the 
rules of negligence and proximate cause—might well be employed 
in the field of aviation. 


Indeed, a consideration of the cases involving this problem 
of law indicates that, almost universally, they have been determined 
by the application of these principles. The case of Livingston v. 
Flaherty,*® recently decided in the Superior Court of the State of 
California for Los Angeles County, serves as an illustration of 





Newman, “Damage Liability in Aircraft Cases,” 29 Col. L. Rev. 1039, 
1041" 1939). and authorities there cited. 


44. 4 Air Comm. Bul. 418 (March 1, 1933). 
45. Supra, footnote No. 12. 
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the result to be obtained when a court adheres to the aforemen- 
tioned tenets-—a result consonant with the principles of equity and 
justice. Couched in rhetoric worthy of Milton or Carlisle, the 
conclusion of the court appears both logical and sound. Briefly, 
the facts were these: 

Defendant Flaherty, a licensed air pilot, left a Los Angeles 
suburban airport late in the afternoon for the purpose of flying to 
a desert ranch some ninety miles to the east, there to engage in a 
deer hunting expedition. He had pre-arranged with his host 
to have a lighted landing field to guide him in_alighting. 
Due either to inattention or to obscurity caused by haze, the 
defendant flew too far to the left, missed the entrance to San 
Gorgonio Pass and found himself im Morongo Valley in total 
darkness. Flaherty circled the valley a number of times at an 
elevation of one thousand feet. From this height he observed 
plaintiff’s husband (Livingston) leave his home with a light and 
proceed out on to the desert. When the light finally remained 
stationary, the defendant interpreted it as an invitation to land. 
While the plane was in the process of landing and about three 
hundred feet from the ground, the plaintiff’s husband suddenly 
started to run towards the course of the plane. As the plane 
touched the ground, Livingston was struck by the left wing and 
killed. The plaintiff (widow of deceased) brought an action for 
wrongful death, and the defendant contended that the deceased 
invited him to land, and that he (deceased) voluntarily assumed 
the risk by placing himself in a position of danger. The court 
held the defendant to be liable. Apparently it applied the rules 
of torts on land, and took into consideration the cause of the 
descent, in declaring: that the defendant was engaged in a 
dangerous undertaking; that under the circumstances he had not 
exercised the care of the ordinary prudent man in attempting 
to make such a landing; that it was not a “forced landing”; that 
one’s life and property are not to be endangered by another’s 
use of a dangerous device; and that the defendant had the last 
clear chance to avoid the injury.‘ 





46. The following are a few illustrative excerpts from the opinion: 

“Any instrument which can be carried into the air and which if not 
guided by intelligence, may drop from the air upon the person or the property 
of another, is itself too dangerous to undertake to land upon private premises 
without prearrangement and without every precaution to avoid destruction of 
property or of life.’’ 

“Every operator of an airplane knows the likelihood of loss of control 
of his plane; the hazards in landing; the loss of wings in flight, and a myriad 
of other accidents which may happen from the moment of taking off to the 
moment of successful descent.” 

“The defendant here was bent upon a pleasure-seeking excursion into a 
desert community. He arrived in the night-time where no landing-place was 
provided, Instead of leaving the valley and returning to some equipped air- 
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That the general rules governing torts on land will be ap- 
plied in aviation cases was the effect, likewise, of the recent case 
of Gruenke v. North American Airways, Inc.,*7 where the court 
had before it the problem of the degree of caution to be exer- 
cised by an aviator in landing a plane so as to exempt him from 
liability for damages to a second plane stalled on a runway. 
The upper court held that the trial judge had committed prej- 
udicial error in instructing the jury that “West [the pilot] was to 
use the highest degree of care that men of reasonable vigilance 
and foresight ordinarily exercise in the practical conduct and 
operation of an airplane and making a landing,” and declared 
that West was required to exercise only ordinary care.** In 
short, the court held that the rules applicable to torts on land 
were controlling. 

Ordinary care has been defined as that degree of care which 
people of ordinarily prudent habits—people in general—reason- 
ably could be expected to exercise under any particular given 
circumstances.*® Reasonable or ordinary care is always a rela- 
tive term, varying according to the circumstances of a particular 
case ;°° and the nature of the undertaking in which the party 
sought to be charged was engaged,®' as well as the nature and 
characteristics of the instrumentality used,5* must be considered. 
More vigilance and caution are required in the doing of acts at 
a place where injury may be anticipated,** and a person engaging 
in an act which the circumstances indicate may be dangerous 
must take all the care which prudence would suggest to avoid 
injury.** Care must be proportioned to the danger to be avoided 





port, he beguiled himself into the delusion that the solitary homesteader with 
his lantern by his side would be a facility sufficient to direct him to a safe 
landing. He had confidence in his power of control, but he lacked knowledge 
of the terrain.” 

“To land with a plane of fifty or sixty feet in width, within the radius 
of the rays from a lantern on such land and under such circumstances, was 
an undertaking that was foolhardy and the fruit of a thoughtless enterprise. 
He did not guard against the destruction of life or property with such care 
as that ordinarily exercised by a prudent person.” 

“Upon the principle that one’s life and property are not to be imperiled 
by another’s use, of his own dangerous device by direct injury, then the de- 
fendant must be liable for taking the life of the deceased under the circum- 
stances revealed by this case. 

“When defendant saw deceased at the distance of more than three hundred 
feet away, running toward the course of the plane, he knew the deceased 
was in a position of danger and if he was conscious of such danger, he knew 
that it was imprudent to land under such circumstances.” 

47. 201 Wis. 565, 230 N. W. 618, 1930 U. S. Av. R. 126 (1930). 

48. Consult: Tell, 1 JouRNAL or AiR Law 363 (1930), for a comment on 


this case. 

49. Hoff v. Los Angeles Pacific Co., 158 Cal. 7: by P. 53 en : P 
see" dean ¢ St. P. Ry. v. Moore, 166 F. 663, 23 L. A. [n. s.] 962 (C 

50. Henderson v. Los Angeles Traction Co., 150 Cal. A os 89 P. 976 (1907) ; 
Caven v. Bodwell Granite Co., 99 Me. a. 59 A 285 (1 4). 

51. Brand v. Schnectady, etc., T. R. R., 8 Barb. $68. (N. 7 

52. Weihe v. Rathjen Mercantile Co., 34 Cal. App. 302, igt B 17). 

53. Indianapolis Union Ry. V. Boettcher, 131 Ind, 82, 28 N § 384 91). 

54. McGrew v. Stone, 53 Pa. 436 (1866). 
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and the consequences reasonably tq be anticipated from such 
conduct,®> and where death may be caused by an agency law- 
fully in use, ordinary care requires that every known means be 
used to prevent it.5* “The ultimate and controlling test of the 
exercise of reasonable care is, not what has been the practice of 
others in like situations, but what a reasonably prudent person 
would ordinarily have done in such a situation.’*®? 

To be specific, the amount of caution required to meet the 
measure of “ordinary care’ demanded of an owner or operator 
of an aircraft will necessarily be greater than that required of 
the owner or operator of an automobile or of a locomotive. 
“You will have to remember that in dealing with travel by air- 
plane you are dealing with a kind of transportation which is 
navigating a new element. There are many more factors which 
are unknown, unforseeable and not preventable arising in con- 
nection with an airplane journey than with a railroad journey. 
As an example, the weather is a most vital and important con- 
sideration in the piloting and management of airplanes, and 
whereas it may play some part in connection with the running of 
railroad trains, it certainly plays a very minor role.’’** However, 
it must also be remembered that those who utilize aircraft as a 
means of transportation have at their disposal the latest and most 
complete scientific developments to guard against these “factors.” 
“Ordinary care” requires the use of these facilities, and one who 
does use them has satisfied its demands. 

By virtue of the application of the foregoing well-established 
rules of Jaw, a fair association which neglected to provide ade- 
quate safeguards for the spectators around the landing field was 
held liable for injuries received by a child who was struck by the 
wing of an airplane,"® and an agricultural society was held respons- 
ible to a patron who was caught by the rope of an ascending bal- 
loon when it was shown that the society had failed to erect bar- 
riers around the balloon.*° Likewise, an amusement company has 
been held liable for injuries caused by the breaking of a cleat used 
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to anchor a balloon,®' and a street railway company which engaged 
a balloonist for advertising purposes has been held responsible for 
the death of a boy resulting from the fall of one of the poles used 
to steady the balloon.*? Still another case was one in which the 
plaintiff sought to recover from the Wisconsin State Board of Agri- 
culture for injuries received in an accident caused by an airplane 
which had been engaged by the Board for public exhibition pur- 
poses. There it was decided that, in the absence of any showing 
of negligence on the part of the members of the Board, there was 
no individual liability; and further, that there could be no liability 
because the State Board was a governmental agency engaged in 
the pursuit of a governmental function.®* 

In at least two cases, courts have refused to permit recovery 
by a plaintiff on the grounds that there was evidence that the in- 
jured party was guilty of contributory negligence. In Burns v. Her- 
man,** a fair association was excused from liability for the death 
of a spectator who had left his seat in the grand stand after the 
scheduled balloon races had been called off by the manager, and 
who, after urging the balloonist to ascend, assisted in the prepara- 
tions for flight and was struck by a falling pole used to support the 
balloon. In a suit to recover for injuries sustained by a plaintiff 
when his foot was caught in the dangling ropes of a balloon, the 
lower North Carolina court granted a nonsuit on the theory that 
the plaintiff had been guilty of contributory negligence in respond- 
ing to the call of an attendant to “help hold this balloon” without 
heeding the public warning of danger.® 


The problem of the liability of the owner of an airplane for 
damage caused by the fall of his plane upon the property of an- 
other seems to have been presented in only a few American cases. 
In Kirschner v. Jones and White,®* judgment was entered against 
the defendants for damages sustained when their plane crashed 
into the plaintiff’s house. However, in two other cases, Sysack v. 





61. Peckett v. Bergen Beach Co., 44 App. Div. 559, 60 N. Y. S. 966, 1928 
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63. Morrison v. MacLaren, 160 Wis. 621, 152 N. W. 475, L. R. A. 1915 BE, 
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De Lisser Air Service Corporation,’ where the plaintiff’s house 
was struck by one of the defendant’s planes, and Johnson v. Curtiss 
N. W. Airplane Co.,°° where the defendant’s airplane became un- 
manageable and fell on the plaintiff's lawn, the exact problem was 
not presented before the court, for in each case the plaintiff sought 
to enjoin the defendant from operating planes over his premises 
in the future. In the New York case, the complaint was dismissed, 
and in the latter case, the Minnesota court refused the injunctive 
relief on the ground that public interest justified the use of the 
upper air spaces in the absence of any showing of a substantial 
injury to the private property owner.®® Much the same conclu- 
sion was reached in Smith v. New England Aircraft Company, 
Inc.,”° where the court felt that the damage proved was insufficient 
to justify injunctive relief on the ground of nuisance. At the same 
time, in a somewhat similar case, a federal court held that the 
causing of dust in substantial and annoying quantities and the 
dropping of circulars which fell upon and littered plaintiff’s land 
were nuisances, and could properly be enjoined.” 

If an airplane is so negligently operated as to collide with an 
automobile travelling along the public highway, the owner should 
be held responsible for injuries sustained by the occupants of the 
motor vehicle, even though the airplane should chance to be under 
control of a state officer engaged in state business.7* Upon the 
same theory, a traveller along the highway is entitled to recover 
for injuries received when an abandoned balloon used for ex- 
hibition purposes fell upon the plaintiff,7* for a reasonably prudent 
man can foresee the probability of just such an accident under the 
circumstances. 

The rulings of the American courts on this problem seem to 
accord with the decisions of the continental tribunals. The case of 
Borch v. A/S Fredrikstad Forende Teglverker™ involved a factual 
situation comparable to Guille v. Swan, and the Norwegian court, 
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airplanes] but such accidents are infrequent, and this hazard is infinitely less 
than is constantly encountered in every walk of life from various other causes. 
An occasional accident has never been considered a sufficient reason for sup- 
pressing a useful industry, but may justify reasonable legislative regulation.” 
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after finding that the defendants’ agent had been negligent per- 
mitted the plaintiff to recover for damage caused to its factory by 
the fall of the defendants’ plane and the assembling of crowds after 
the crash. In keeping with this decision is the decision of a French 
court holding the owner of an airdome liable for damage done 
adjoining fields by his airplanes.”® 

Closely akin to these problems of liability for damage result- 
ing from actual contact with the airplane is that relative to dam- 
age resulting from the fright occasioned animals, and the conse- 
quent injury to person or property. In Neiswonger v. Goodyear 
Tire and Rubber Company," a federal court held that flight below 
five hundred feet, which caused plaintiff’s team to become fright- 
ened and run away, thereby injuring plaintiff, was actionable neg- 
ligence. On the other hand, a Nebraska court refused to permit 
recovery for fright to foxes resulting in the abortion and destruc- 
tion of their young, alleged to have been caused by the defendant’s 
negligently flying close to the fox farm,’7 and the United States 
Comptroller General has rendered an opinion to the effect that 
where an army plane, flying low over a pasture field and landing 
on adjacent property, causes cattle to stampede with a resultant 
shrinkage in weight, there can be no recovery, for it is an “acci- 
dental happening for which there is no liability in damages.”’® 

It is submitted that the present rules of negligence and proxi- 
mate cause applicable to torts on land have given the injured party 
an adequate remedy in all cases in the field of aviation as yet pre- 
sented to the courts. Until more valid reasons are suggested, to 
impose a rule of absolute liability on the owners and operators 
of aircraft for damage to third persons and property on the ground 
would work an unnecessary hardship on the aviation industry. 
The aviator, as much as any other alleged tort feasor, should have 
available the pleas of “act of God,” vis major, or the wrongful 
act or omission of a third party. Undoubtedly, there will continue 
to be, as there have been in the past, cases where the defendant 
should be required to go forward with the evidence through the 
invocation of the doctrine of res ipsa loquitur. Then, if there be 
those cases where the aviator wilfully lands on the property of an- 





75. Bertrand, Brinquant, Mauge. et al. v. Société Farman, 3 Revue Juri- 
dique Int. de la Locomotion Aérienne, ae (Tribune civil de la Seine, 1912), 
discussed in: 24 ‘eo a = (1913). 

76. 85 F. (2d) 761, 1929 U. Av. R. 96 (D. Ohio 1929). 

77. Nebraska Silver Foe ag v. Boeing Air pS hy Inc., 1932 U. S. 
Av. R. 164 (D. C. Neb. 1931). The court held that there was insufficient 
evidence to justify the finding of any substantial damage to the foxes oc- 
casioned by fright. 
oe ue Srrightened by Airplane, 3 Comp. Gen. 234, 1928 U. S. Av. R. 











530 THE JOURNAL OF AIR LAW 


other, either because of a “forced landing,” or for reasons of pleas- 
ure or convenience, as in Livingston v. Flaherty,’® the aviator 
should be liable in damages for all of the natural and proximate 
consequences of his act. Necessity may justify an entry upon the 
land of another in order to save human life,®° property rights may 
be suspended by forces beyond human control, but where one de- 
liberately chooses to invade the rights of another in order to save 
his own life or property, just compensation should be made.** 
Society has an interest in saving human life and property from de- 
struction, but its only concern with the cost of salvage is that it 
should be put upon him who, as between individuals concerned, 
should bear it. As between the individuals concerned, it is ob- 
viously just that he whose interests are advanced by the act should 
bear the cost of doing it rather than that he should be permitted 
to impose upon one who derives no benefit from the act. 

As stated by Professor Bohlen, in his article on “Incomplete 


Privilege” :** 


“|. . For the purpose of saving life or property from destruction, 
an act may be so far privileged as to deprive the person whose interest 
is invaded or threatened with invasion of the privilege which he would 
otherwise have to terminate or prevent the invasion and to preclude lia- 
bility for the mere harmless invasion of the right of the owner to the ex- 
clusive possession of his property, but that it is not so far privileged as 
to relieve him from liability to pay for any material harm that he does 
thereby. This privilege may be described as incomplete. . . . An act 
intended to invade another’s legally protected interests is privileged only 
if done to protect or advance some public interest or an interest of the 
actor. If the act done is only for the protection of one of the actor’s 
interests, it must be an interest of value greater than, or at least equal to, 
that of the interest invaded, or if the interests are similar, the harm which 
the act is appropriate to prevent must be substantially equal to or greater 
than that which it is intended or likely to cause.” 


The imposition of such principles of liability, it is believed, 
would afford the most equitable and the fairest solution to our 
problem, affording to both landowner and aviator equal rights and 
remedies. 





79. Supra, footnote No. 12. 

80. Ploof v. Putnam, 81 Vt. 471, 71 A. 188, 20 L. R. A. [n. s.] 152, 
130 Am. St. Rep. 1072, 15 Ann. Cas. 1151 (1908) 

81. Vincent v. Lake Erie Transp. Co., 109 Minn. 456, 124 N. W. 221, 27 
L. R. A. [n, 8.] 812 (1910). 

82. Bohlen, ‘Incomplete Privilege,” 39 Harv. L. Rev. 307 (1926). 











PAN AMERICAN AIR REGULATION: 
A COMPARATIVE STUDY 


LELAND Hyzer* 


INTRODUCTION 


The use of aircraft as a vehicle of international transportation 
was recognized following the advances made in the development 
of aeronautics during the War. Aviation has established itself 
as a new means of communication, Aerial navigation is free from 
the obstacles and hindrances that are common to land transporta- 
tion. So far as physical restrictions are concerned, this new form 
of transportation is unlimited in its field of operation. Speed is 
its great asset. Considering mechanical performance, even in the 
present stage of development, aircraft can traverse and encircle 
entire continents in a space of time measured in hours and days, 
where other means of transportation require weeks. 

The effect of the removal of, and freedom from, physical 
limitations is lost if the operation of international air transporta- 
tion is to be fettered by varied and uncertain and differing laws 
and regulations passed by each country. Certainty, stability, and 
general uniformity are requisite for the efficient operation of air- 
craft in international air navigation. The countries of the world 
acknowledged this necessity in 1919 when the International Con- 
vention on Air Navigation was drafted, and included as a part 
of the Versailles Treaty at the close of the war. 

The countries comprising the Pan American Union have in- 
dicated their interest in an international code for the regulation 
and control of air navigation in the Convention on Commercial 
Aviation adopted in the Seventh General Conference in Havana 
in 1928. 

Notwithstanding the interest displayed in international con- 
ventions and codes, and recognizing that as time goes on, adherence 
to them will increase, the fact remains that ratification of such con- 
ventions is not now general, and they are in effect in only a few 
countries, The early ratification of the Havana Convention by all 
the signatory powers is anticipated and desired. However, even 
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if the adoption of these conventions was universal, they must, of 
necessity, be flexible in their provisions. Much of the regulation 
must be left to the individual countries. It is in the matter of reg- 
ulations and rules, such as licensing of aircraft and pilots and oper- 
ators, rules covering air traffic, the documents required for the 
entry and clearance of aircraft, that uniformity is desired. A 
general pattern must be created on which the individual countries 
can frame their laws. 


It was with this objective in view that the drafters of the 
Havana Convention of 1928 on Commercial Aviation inserted the 
following provisions, in Article 32: 


“The contracting States shall procure as far as possible uniformity of 
laws and regulations governing aerial navigation. The Pan American Union 
shall cooperate with the Governments of the contracting States to attain 
the desired uniformity of laws and regulations for aerial navigation in the 
States party to this Convention. 

“Each contracting State shall exchange with every other contracting 
State within three months after the date of ratification of this Convention 
copies of its air traffic rules and requirements as to competency for aircraft 
commanders, pilots, engineers, and other members of the operating crew, 
and the requirements for airworthiness of aircraft intended to engage in 
international commerce. 

“Each contracting State shall deposit with every other State party to 
this Convention and with the Pan American Union three months prior to 
the date proposed for their enforcement any additions to or amendments 
of the regulations referred to in the last preceding paragraph.” 


This Article imposes a duty upon the nations which ratify this 
Convention to bring about a uniformity in their aviation laws and 
regulations. No organized effort appears so far to have been made 
to carry out the intention of Article 32, and each nation has, to a 
large extent, followed its own individual ideas in passing laws and 
regulations covering aerial navigation. 

It is recognized that a system of uniform national law adopted 
internationally is a novel suggestion. The airplane, with its speed 
of operation, has created a situation that cannot be treated with 
existing ideas. 

The following countries, members of the Pan American Union, 
have passed some form of law, or their governments have issued 
decrees regulating the operation of aircraft: 


(1) Arcentina, Decree, September 4, 1925; Customs Regulations, 
March 19, 1930. 

(2) Brazit, Decree of April 22, 1931. 

(3) Botrvia, Decree of October 24, 1930, and June 15, 1932. 
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(4) Cume, Decree of May 15, 1931. 

(5) Cotomsta, Decree. 

(6) Cupa, Decree of April 21, 1928, and December 4, 1928. 
(7) Dominican Repustic, a Law passed by National Congress, Feb- 

ruary 12, 1932. 

(8) Ecuapor, Customs provisions, August 2, 1929. 

(9) GuaTEMALA, Regulations, September 5, 1929. 

(10) Honpuras, Decree by National Congress, April 12, 1930. 
(11) Mexico, Law of Civil Aeronautics, June 30, 1930. 

(12) Nicaracua, Decree, September, 1929. 

(13) Panama, Decree, August 23, 1932. 

(14) Peru, Decree, April 1, 1929. 

(15) Ex Satvapor, Decree, June 29, 1929. 
(16) Unitep States, Air Commerce Act, 1926. 
(17) Urucuay, Decree, May, 1930, and June, 1930. 

(18) VeENEzUELA, Aviation Law, 1930. 


So far as the writer has been able to determine, Costa Rica,’ 
Haiti, and Paraguay? have not, at the time of the making of this 
compilation, passed laws or issued decrees regulating the operation 
of aerial navigation in their respective countries. 

Much time has been required to obtain copies of the laws on 
which the following study has been based. In the interval in- 
volved in the preparation, changes and amendments may have been 
adopted which would affect the comparisons hereinafter set out. 
As there is, at the present time, no central source of information as 
to all of the laws, such possible changes cannot be guarded against. 
However, the laws and regulations at hand will amply serve the 
purpose of this study. 

A comparative study of the provisions of the above decrees 
and laws has been made for the purpose of determining wherein 
there is uniformity or the lack of uniformity. 


CoMPARISON OF GENERAL PROVISIONS 


Certain general provisions for the regulation of aircraft are 
to be found in most national laws, and these general provisions 
have been used as a base for the comparison of the above laws of 
the countries of the Pan American Union. 

These general provisions will be outlined and their existence 
or non-existence in the laws of the various countries will be in- 
dicated. 

1 and 2. Costa Rica and Paraguay appear to have issued Decrees setting 
forth requirements for flight over their country. The full text of these Decrees 
is not available. The regulations now in force in Costa Rica are set forth in 
the Air Committee Bulletin of the United States Department of Commerce, 
Volume 3, Page 563. The regulations in force in Paraguay are set forth in 


Air Commerce Bulletin of the United States Department of Commerce, Volume 
3, Page 567 
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(1) The Control or Supervision of Aviation Is Placed Under a 
Department or Ministry of the Government. 


The laws of the following countries contain a similar pro- 
vision : 


Argentina, Bolivia, Brazil, Chile, Cuba, Mexico, Nicaragua, Panama, 
Peru, Salvador, United States, and Venezuela. 


Some of these countries have created independent commissions 
or bureaus; others have created new departments or branches in 
the existing departments. 

The following countries make no provision in their laws for 
any controlling body: 


Colombia, Dominican Republic, Ecuador, Guatemala, Honduras, Uruguay. 


(2) Definitions of the Terms “Aircraft,” “Airships,” Etc. 
The laws of the following countries contain such definitions: 


Argentina, Chile, Cuba, Mexico, Nicaragua, Panama, Salvador, United 
States, and Venezuela. 


In the laws of the following countries there are no definitions: 
Bolivia, Brazil, Colombia, Dominican Republic, Ecuador, Guatemala, 


Honduras, Peru, and Uruguay. 


(3) Designation of State Aircraft and the Division of the Same 
Into Military and Naval, and Aircraft Belonging to Admin- 
istrative Departments, Such as Customs, Sanitation, Etc. 


The laws of the following countries contain such provisions: 


Argentina, Chile, Cuba, Honduras, Mexico, Nicaragua, Panama, Peru, 
United States, and Venezuela. 


The following countries make no such designation in their 
laws: 


Bolivia, Brazil, Colombia, Dominican Republic, Ecuador, Guatemala, 
Salvador, and Uruguay. 
(4) Designation or Classification of Private Aircraft: 


The following countries have included such provisions in 
their laws: 


Argentina, Chile, Cuba, Honduras, Mexico, Nicaragua, Panama, Peru, 
United States, and Venezuela. 
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The following countries have no such classification: 


Bolivia, Brazil, Colombia, Dominican Republic, Ecuador, Guatemala, 
Salvador, and Uruguay. 


(5) A Provision Subjecting All State Aircraft Other Than Mili- 
tary, Naval, Customs, and Police, to the Regulations Pro- 
vided for in the Decree or Law. 


The laws of the following countries contain such provisions: 


Argentina, Brazil, Honduras, Mexico, Nicaragua, Peru, United States, 
and Venezuela. 


No such provision is made in the laws of the following coun- 
tries: 


Bolivia, Chile, Colombia, Cuba, Dominican Republic. Ecuador, Guate- 
mala, Salvador, Panama, and Uruguay. 


(6) A Definition of Airspace. 
The laws of the following countries contain a definition: 


Argentina, Bolivia, Chile, Cuba, Guatemala, Honduras. Mexico, Nica- 
ragua, Panama, Peru, United States, and Venezuela. 


No such definition is made in the laws of the following coun- 
tries: 


Brazil, Colombia, Dominican Republic, Ecuador, Salvador, Uruguay. 


(7) A Requirement That Aircraft and Operators Be Licensed by 
the Department in Control of Aviation or by Countries Which 
Reciprocate in the Recognition of Licenses Granted by An- 
other Country: 

Such a provision is contained in the laws of: 
Argentina, Bolivia, Brazil, Chile, Cuba, Mexico, Nicaragua, Panama, 


Peru, United States, and Venezuela. 


None of the other countries contain such a provision. 


(8) Requisites or Conditions Precedent to Operating Aircraft, 
Such as Airworthiness, Ownership by Nationals, and Pre- 
arranged Terminal Facilities. 

The laws of the following countries require similar requisites: 


Chile, Cuba, Honduras, Mexico, Nicaragua, Panama, Peru, Salvador, 
and United States. 
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The other countries have included no such provision in their 
laws and decrees. 


(9) The Specification That the Nationality of Aircraft Shall Be 
That of the Couniry Wherein it Is Registered. 


The following countries have inserted such a provision in 
their laws: 


Argentina, Bolivia, Chile, Cuba, Guatemala, Honduras, Mexico, Nica- 
ragua, Peru, United States, and Venezuela. 


No such provision is contained in the laws of the other coun- 
tries. 


(10) Requirements as to Certificates, Documents, and Conditions 
Precedent for the Entry of a Foreign Aircraft Into a Coun- 
try or the Airspace Thereof. 


While there is a certain similarity in the provisions of the 
various countries in regard to the certificates and documents and 
conditions precedent required for the entry of an aircraft into the 
various countries, there is sufficient lack of uniformity in the vari- 
ous provisions which make it advisable to set forth the exact 
wording of the laws in this respect. 


Argentina 


Article 3. No foreign civil or military airship conducted or manned by 
a personnel belonging to an armed institution or to any branch of the Ad- 
ministration of a foreign country will be permitted to land or alight within 
the frontiers of the country or on the waters under Argentine jurisdiction, 
nor to fly over said space without obtaining previous authorization granted 
by the Executive Power (Ministry of War or Navy) and requested through 
diplomatic channels. In case of the said permission being granted, the per- 
sonnel must have their documents in due order; the airship must strictly 
fulfill the regulations which may be established. 

Article 4. No civil or foreign airship—by this is understood private 
machines or those belonging to sporting institutions or commercial, whether 
they be piloted and boarded exclusively by persons not connected with any 
branch of a foreign state—will not be permitted to land, alight or fly over 
the national territory or within its jurisdiction without having previously 
obtained the authorization to do so from the Executive Power (Ministry 
of War or Navy), and in case it is granted it must fulfil the prescriptions 
which may be established and its personnel must have the corresponding 
documents in due form. 

Article 5. Airships belonging to countries with which special agree- 
ments for flying have been established, which will be regulated in accord- 
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ance with the conventions in force, are excepted from that which is estab- 
lished in Articles 3 and 4. 
Article 6. In granting the authorization referred to in Articles 3 and 
4, when airships are to go out or return to the country, the following will 
be stipulated: 
(a) Road to be followed by the airship when entering, flying, or leav- 
ing the national territory. 
(b) Custom-house aerodrome, landing or alighting place or decollage 
(eventually). 
(c) Time granted to stay in or out of the country (eventually). 


Bolivia 
Identical to the law of Argentina, except that application for author- 
ization shall be made to the Minister of Foreign Relations. 


Brazil 


“It is the duty of the Administrative Division (of the Department of 
Civil Aeronautics) to provide for: 

“(3) Formulation of rules and instructions for execution of interna- 
tional conventions and of Brazilian laws relating to Civil and 
Commercial Aeronautics.” 

The following conditions must be met by foreign aircraft flying over 

Brazilian territory: 

(a) Aircraft shall be registered and shall bear indications of nationality 
and registration, as well as the name and residence of the owner. 

(b) The aircraft must carry the respective certificates of registration 
and airworthiness. There must be made in connection with the 
certificate of airworthiness a notation showing the period for which 
the certificate has been issued and the conditions under which it 
has been granted. 

(c) The crew of the aircraft must carry the necessary documents, 
certificates of registration, and licenses. 

(d) The aircraft shall keep the documents and log books up to date. 

(e) There must be carried on board the aircraft a license indicating 
the type of aircraft and purpose for which it is to be used; docu- 
ments pertaining to the passengers and merchandise transported; 
and a copy of the Brazilian laws, regulations, and instructions 
concerning or applicable to air navigation. 

(f) Aircraft shall carry the equipment necessary for the service for 
which they are destined. 

(g) There must be compliance with regulations pertaining to the gen- 
eral safety of flight and with regulations prohibiting the throwing 
of articles from aircraft. 

(h) Except in unforeseen cases duly proven aircraft shall not land or 
leave except at or from the aerodromes or landing fields. 

(i) All legal requirements imposed by the constituted authorities in 
any locality must be met. 

(j) Aircraft may not leave an aerodrome until it has received from 

constituted authorities of the aerodrome a pass to leave, which 
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must be shown after landing to the authorities of the next aero- 
drome. 


Costa Rica 


In order to make a flight from one field in Cost Rica to another field 
in Costa Rica it is necessary for the pilot to be in possession of a permit 
to leave, issued at each field of departure in Costa Rica, and specifying 
the field in that country to which the flight, in each instance, is to be made. 
The names of the pilot and any passengers must be furnished, as well as 
the name and number of the aircraft, etc. The same kind of information 
will be required in the event that the pilot makes short pleasure trips by 
returning in each instance to the field from which he departs. 

Before a permit to leave one field in Costa Rica for another field in 
that country will be granted, the aircraft will be subject to inspection, te 
see that no arms, ammunition, explosives, or photographic apparatus are 
carried without the special authorization of the Ministry of Public Safety. 


Chile 

Article 14. Every private airship with registration authorized by a 
State party to the C. I. N. A, C. I. A. N. A. and C. A. C. H., has the 
right to cross the airspace of the State without landing following the routes 
which the respective regulation fixes. However, for reasons of general 
safety, it will be obliged to land if it receives the order for doing so by 
means of the prescribed signals. 

The airships not included in this article, and commercial planes, will 
seek the respective authorization from the corresponding Ministry through 
diplomatic means, in order to fly over the national territory. 

Article 17,. Every airship which flies over the national territory should 
go provided with: 

(a) A certificate of registration. 

(b) A certificate of navigability, 

(c) The patents and licenses of the Commander, of the pilots, and 

of the crew. 

(d) If it transports passengers, the nominal list of these. 

(e) If it transports merchandise, the bills of lading and manifests. 

(f) The log-books. 

(g) If it is provided with radio-electric apparatus, the license pro- 
vided in Article 13. 

(h) At its entrance to the country, the airships should bring the 
patent of health signed by the respective consul in accordance 
with consular legislation then in force, or which he may dic- 
tate; the crew and passengers should present the documents which 
the Law of Residence and the sanitary dispositions demand. 

Article 25. No foreign military airship can fly over the national terri- 
tory, nor land in it, if it does not have special authorization from the 
Government of Chile. In this case, the military airship, save when stipu- 
lated to the contrary, will enjoy, from the beginning, the privileges habitu- 
ally conceded to the foreign ships of war. 

A military airship which lands forcedly or is required to or signalled 
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to land, will not acquire, by this deed, any of the privileges provided in the 
present Article. 


Colombia 


The Colombian Government must receive information on the following 
points from the American Legation in Bogota, in all cases where requests 
are made for permission to make special flights in Colombia: 

(1) The names of the pilot, crew and passengers. 

(2) The route, in detail, to be followed by the aircraft both in enter- 
ing and leaving Colombia, including the places where landings 
in Colombia are contemplated. 

(3) The approximate date of arrival in Colombia and intended length 
of stay therein. 

(4) The name, motor power, type, and markings of the airplane. 

Under existing Colombian legislation, all aircraft entering Colombia 
are required to present at the first port of call within the country a bill 
of health issued at the last port of call abroad and viseed by the Colombian 
consular officer thereat. If there is no Colombian consular officer at the last 
foreign port of call, a bill of health issued or viseed by the consul of a 
friendly Government may be accepted, In the case of noncommercial aircraft 
which through special circumstances cannot comply with these requirements, 
the Colombian authorities will accept health certificates issued by the local 
public health authorities at the point of departure for Colombia. 


Cuba 


Article 2. The Republic of Cuba can freely grant or deny authorization 
for flying over its territory or landing on earth or water within its limits 
to private airships, whether they are of Cuban nationality or foreign. 

Authorization will be granted, subject to what is set forth in the pres- 
ent Regulation, of a general character, to the airships of any nation, or 
especially, to one or more airships. 

It will be considered illegal to fly over the national territory or land 
on earth or water in the same, without previous authorization, leaving, as a 
consequence, the airships and their crews subject to the sanctions which 
the laws and regulations place upon them, and to the jurisdiction of the 
National Tribunal, except in cases of damage by sea or forced landing, 
duly proved. 

Article 31. Every airship destined for the service of transport of 
passengers and merchandise, which flies over the national territory should 
carry with it the following documents: 

First: Certificate of registration or inscription. 

Second: Certificate of safety of the ship. 

Third: Certificates of capacity of the personnel. 

Fourth: Lists of passengers. 

Fifth: Report of personal luggage. 

Sixth: Manifest of the cargo. 

Seventh: The authorization to which Article 28 refers, in case of 

having radio-telegraphic apparatus. 

Eighth: The log-books which determine the Commission. 





540 


THE JOURNAL OF AIR LAW 


Foreign airships must carry in addition, the authorization to which 
Article 2 refers when they fly transitorily. 


Dominican Republic 


Article 2, DocuMENTS AND INFORMATION REQUIRED: 


Immediately upon the arrival of the plane, the pilot will furnish the 
Representative of the Customs Authorities, with the following data: 
(A) The Clearance of the last Port from where the plane left (A 
copy of the Clearance). 
(B) A Statement in triplicate, showing: 


. Name or Number of Plane. 

. Nationality. 

. Kind. 

. Capacity (In Passengers and Freight). 

. Name of Consignee. 

. Name of last Port from which the Plane left. 

. A list of all the cargo intended for this Port (outside 


of the Passengers’ baggage, and Packages under the cus- 
tody of the Pilot), specifying the name of the shippers, 
consignees, description, and quantity of merchandise, marks, 
and shipping Port. 


. The Certificate at the foot of this Statement or Declara- 


tion, should be signed by the Pilot, as follows: 
“I Certify that the above Declaration is correct to the 
best of my knowledge, and that the article aboard the 


Plane, pertain to the avion equipment, or are for the 
personal use of the members of the crew, amongst them 
the following fire arms and munitions (give a detailed 
list of fire arms and munitions).” 


(C) List of Crew: 


iY 
2. 
3. 


Names. 
Nationality. 
Age. 


(D) List of Passengers: 


SPNAM PWN = 


Name. 

Place of Origin, and Destination. 
Nationality. 

Age. 

Sex. 

Color. 


. Civil Stage. 


Baggage (if trunks, valises, boxes, bales, etc.) (Specify 
how many each passenger.) (2 sets.) 


(E) List of Packages brought under the custody of Pilot (2 sets). 


Ecuador 


No law has been obtained showing the requirements of such documents. 
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El Salvador 


Article 17. Each airship destined for commercial navigation should 

carry under the care of its Commander: 

(1) A certificate of registry, strictly authenticated in accordance with 
the laws on the subject in the country in which it has registered; 

(2) A certificate of navigability ; 

(3) A certificate of competency of the Commander of the airship, 
pilots, mechanics, and crew; 

(4) If it transports passengers, the nominal list of these, their resi- 
dences and nationality ; 

(5) If it transports merchandise, the bills of lading and manifests, 
and in general, the documents required by the fiscal laws of Cus- 
toms and Sanitation for maritime navigation; 

(6) Certificate of sanitation of the last airport in which inspection was 
made. 


Guatemala 


Article 13. In time of peace, aircraft of any nationality which have 
been duly matriculated, shall have the right of transit over the national 
territory, providing they observe the provisions established in the present 
Regulations. 

Article 14. Aircraft of any nationality, their crews, passengers, bag- 
gage and cargo, when they find themselves over national territory, shall be 
subject to the liabilities resulting from the existing laws, especially to those 
relative to aerial navigation in general, insofar as said laws apply to all 
foreign aircraft without distinction of nationality; to customs and other 
fiscal duties; to the prohibitions against imports and exports; to the trans- 
port of persons and things; to the public safety and order; and to the 
system of passports and sanitary regulations. They shall, moreover, be 
subject to the liabilities resulting under the general legislation in force, 
except where the provisions of the present Regulations are to the contrary. 

Article 16. The Government of the Republic reserves the right to re- 
strict or prohibit, provisionally, in time of peace, either entirely or partly, 
and with immediate effect, in case of exceptional circumstances, all aerial 
navigation over its territory. 

Article 18. Aircraft shall be provided with distinctive markings, plain- 
ly visible and which make it possible to verify their identity during flight 
(markings of nationality and matriculation). They shall carry, in addition, 
the markings of the name and domicile of the owner. 

Aircraft shall be provided with certificates of matriculation and navi- 
gability, and with all the other documents required in the country of origin 
for aerial navigation. 

Article 19. All the members of the crew, who perform in the aircraft 
duties which are subject in her country of origin, to a special authorization, 
must be provided with the documents required in the country of her na- 
tionality for aerial navigation, and especially of the regulation certificates 
and licenses. 

The other members of the crew must be provided with documents ac- 
crediting their position on board, their profession, their identity, and their 
nationality. 
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he crew and passengers must be provided with the documents neces- 
sary in conformity with the laws in force for international travel. 

Article 23. Aircraft transporting passengers and merchandise must be 
provided with a nominal list of the passengers, and with respect to the 
merchandise, with a manifest giving the description of the quality and 
quantity of the cargo, as well as with the necessary customs declarations. 

If, upon arrival of an aircraft, any discrepancy is noticed between the 
merchandise carried and the aforesaid documents, the customs officials 
of the port of entry shall decide what they may deem most convenient 
in that regard, and give immediate advice thereof to the General Admin- 
istration of Aeronautics. The carriage of postal merchandise shall be 
regulated by means of special agreements with the General Postal Admin- 
istration, with the approval of the respective Secretary. 


Honduras 


Article 9. The registry inscription and certificate of registration must 
contain a description of the airship, and shall indicate the number and any 
other mark of identification given to the apparatus by its constructor, the 
registration number belonging to the ship, its nationality, the airdrome or 
airport customarily used by the aircraft, the full name, nationality and 
domicile of the owner, and the date of registration. 

Article 20. The registration of foreign airships shall be recognized in 
Honduras, provided they carry with them the respective certificates of 
navigability and competence. 

Article 21. Every airship to be used for international navigation shall 
carry in the custody of its commander: 

(a) A certificate of registration, duly authenticated in conformity with 

the laws of the State in which it may have been registered. 

(b) A certificate of navigability issued by the respective official of the 

State whose nationality is held by the ship. 

(c) A certificate of competency of the commander, the pilots, mechan- 

ics, crew and radio operators. 

(d) If passengers are transported, the list showing their names, resi 

dence and nationality. 

(e) If merchandise is transported, the bills-of-lading and manifests. 

(f) If correspondence is transported, the respective postal manifest. 

(g) The navigation logs, and 

(h) If it is equipped with radio-telegraphic apparati, it shall carry 

the respective license. 

Article 23. The certificate referred to under letter (b) of Article 21, 
shall certify that in the opinion of the official issuing the certificate, the 
ship is in good condition for service. The Commander shall always have 
said certificate in his custody, and shall be obligated to present it for in- 
spection by the official who may visit the ship. 

Article 24. The certificates of competence of the Commander, pilots, 
mechanics, radio operators and other members of the crew of the airships, 
issued in foreign countries with which Honduras may have entered into 
commercial aviation treaties, shall be recognized as fully valid in the country. 

Article 41. Immediately after landing in national or jurisdictional ter- 
ritory or waters, the pilot, captain or local agent of the airship proceeding 
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from a foreign country, shall deliver the following documents to the re- 
spective Customs or local employee: 

(a) List of the passengers and statement of personal baggage. 

(b) Cargo manifest. 

(c) Postal manifest. 

(d) Clearance papers or permit to depart, issued to the ship at its 

last point of departure. 

If the airship should come from a place or country which is doubtful 
with respect to health conditions, an appropriate health certificate from 
said place will be required. In this case, the airships, merchandise, crew 
and passengers shall be subject to the provisions on sanitation of the Re- 
public and of the Pan American Sanitation Code. Should the airship not 
turn over its documents in due form, the customs employee may permit 
disembarkation from, and unloading of, the airship; but will impose a fine 
of from twenty-five to one hundred pesos upon the ship. 


Mexico 


Article 7. No alien airship shall be permitted to fly, land or alight 
on waters within the frontiers of the country or on Mexican territorial 
waters, without previous authorization of the Mexican Government, to be 
granted through the channels of the Department of Communications and 
Public Works. 

Article 8. The flying personnel of the alien airships, having a license 
to fly, land or alight on waters within the national territory or on the 
territorial waters, should be provided with the proper documents in accord- 
ance with the laws of their country, in due form, and the airship should 
comply strictly with the requirements such as are exacted by the corres- 
ponding laws. 

Article 9. There are excepted in connection with the provisions con- 
tained in the preceding articles, the airships pertaining to countries with 
which there are negotiated or have been negotiated special agreements 
covering aerial navigation, which are to be governed by the conventions 
already in force. 


Nicaragua 
(Order of April 22, 1929—) 


Article 1. Airships that are not the property of other Governments 
or are not on a military mission or visit of courtesy, should be visited by a 
customs official, a police official and a sanitary official, to whom the pilot 
shall present the following documents: 

Article 2. To the Police Official: A permit extended by the highest 
political or Military authority of the place from which it arrived, and a 
list of the crew and passengers with their names, and indicating their civil 
state, age, profession and occupation, and object of entry into the Republic. 

Article 3. To the Sanitary Officer: A bill of health declaring that 
six days prior to the sailing of the airship no epidemic or contagious dis- 
eases were registered at the place of sailing or its surroundings. 

Article 4. To the Customs Official: A list of the passengers, with 
specifications of the packages belonging to each passenger. 
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Article 5. A list of the crew and their effects found aboard the 
airship. 

Article 6. A list in duplicate of the merchandise, with indications of 
the mark, numbers, quantity of packages, also the name of the consignor 
and name of the owner or consignee. 

Article 7. A list in duplicate of the mail sacks. 

Article 8. A declaration signed by the pilot that no other objects than 
those specified in the documents presented to the Customs Official were 
found aboard. 


(Decree of October 1, 1929) 


Article 2. In time of peace, freedom of inoffensive flights is granted 
to all aircraft whether commercial or private that are subject to the regu- 
lations of this law. ; 

Article 6. The registration of foreign aircraft that have been registered 
in friendly countries will be fully recognized in Nicaragua providing that 
they carry with them the corresponding certificates of navigability and 
competence. 

Article 10. Before leaving from any foreign country bound for Nica- 
ragua the pilot of the aircraft making the flight must notify the Collector 
General of Customs (Recaudador General de Aduanas) in ample time, 
specifying the type of aircraft, its distinguishing marks and the name of 
the pilot. The Collector General of Customs will forward said message 
to the Minister of Aviation. In the case of aircraft that have established 
a regular service with a foreign country it will not be necessary to forward 
this previous advice and it will be sufficient that the Government of Nica- 
ragua be given the proposed itinerary. 

Article 11. The unloading or the landing of passengers will not be 
permitted until the requirements of this law have been fulfilled. Immedi- 
ately after an aircraft from a foreign country lands in territory or on 
waters in Nicaragua or under the jurisdiction of Nicaragua, the pilot, cap- 
tain, or the local agent of the aircraft must present to the Customs Au- 
thorities, who must be present at the airport or airdrome at the time of 
landing, the following documents and no others: 

(a) List of passengers and a description of their personal baggage. 

(b) List of the crew. 

(c) Manifest of the cargo. 

(d) Permit of departure issued by the authorities of the last place 
from which the aircraft departed. If the aircraft is proceeding 
from a place or country suspicious from the point of view 
of public health or that does not belong to a line giving 
regular service, there will be required in addition a cer- 
tificate of health issued from the last place at which the 
aircraft landed. Should such certificate not be presented it re- 
mains to the judgment of the health authorities whether the air- 
craft be admitted or not. If the aircraft is not admitted, the 
aircraft, merchandise and passengers will be obliged to remain in 
quarantine in a special camp or in a place which will be desig- 
nated by the health authorities. If an aircraft does not present 
the papers in the required form, the Customs Authorities can, 
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if they so desire, permit the landing of passengers and the un- 
loading of cargo from the aircraft which will be liable to a fine 
of C25.00 in the judgment of the same authority. 


Panama 
(Decree 147) 


Article 29. As the Government of the Republic of Panama has com- 
plete sovereignty over the airspace of all the lands and waters of the Re- 
public of Panama, with the exclusion of all foreign nations, no airship 
which forms part of the armed forces of any foreign country can fly 
over the Republic of Panama, except in accordance with the authorization 
for it which has been granted by the Secretary of Government and Justice. 

Article 30. Foreign airships which do not form part of the armed 
forces of a foreign country can fly over the Republic of Panama only when 
they have been authorized in the form outlined further on in this same 
article; and such authorization being obtained, these airships and the airmen 
who run them will be subject to the requisites of Article 24, unless they 
are exempt according to the following article. 

Article 31. Whenever the civil airships of the Republic of Panama 
obtain permission to fly over a foreign country or over its airspace without 
the registry qualification and license of the airmen being demanded, the 
registered airships of that country which are not part of the armed forces 
and the airmen which fly them, can operate in the territory over which 
the Republic of Panama has jurisdiction, without the necessity of regis- 
tration and license issued by the Department of Government and Justice 
of the Republic of Panama. Such foreign airships will not undertake op- 
erations of interprovincial air commerce and must observe the regulations 
of air traffic. Before beginning any flight over the Republic of Panama 
or territory under its jurisdiction, the Secretary of Government and Justice 
should be notified, in writing, of the name of the owner, his address and 
the registration marks which the airship carries, and the purposes of the 
flight. 


\ « 
(Decree 150) 23 Agutds Adz 


Article 5. Before leaving a port or other foreign place, headed for the 
Republic of Panama, the pilot of any airship will first inform the Customs 
employee of the place of destination concerning the type of airship, its 
marks, the name of the pilot and the approximate hour of its arrival. The 
Requirements of this advance notice will not apply, however, after a serv- 
ice with fixed and regular itinerary has been established for said airship. 

Article 6. The person who has in his charge any airship arriving in 
the Republic of Panama from a foreign port will inform the Customs em- 
ployee of the port of entry, or in the customs house to which said airship 
has first been destined in the Republic of Panama, immediately, of his 
arrival, and will comply with the immigration and customs laws and regu- 
lations of the Republic of Panama, 

Article 7. Airships which make round trips every ten days or less, 
or which are used in an itinerary between ports of the Republic of Panama 
and foreign ports, will not be subject to registry in the customs house of 
the place of arrival and departure, provided that the persons in charge of 
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said airships inform the customs employee concerning any baggage and 
merchandise on board, immediately after its arrival. 

Article 12. The person in charge of an airship which arrives from a 
foreign part or place will inform the customs official of the airport of en- 
trance or of any other place in which his first landing in the Republic of 
Panama takes place, immediately, of his arrival, and if there is merchandise 
or baggage on board such airship, or in case it is a Panamanian airship 
which has been repaired in foreign (territory), the person in charge of the 
airship will present to the customs official a manifest in the form prescribed 
by the Secretary of Finance and Treasury, signed by this person under oath 
of telling the truth in all declarations therein contained, and with certifica- 
tion of their being authentic, made by the one in charge of the airport of 
origin. No airship under such conditions may depart from the airport or 
place of its first landing, nor unload any merchandise, passanger or baggage, 
without having first received from the Customs official permission to do so. 


Peru 


Article 2. The Republic will accord in time of peace to airships of 
other friendly states, the freedom of inoffensive passage through the air- 
space of its territory, provided that the established conditions of this regu- 
lation are observed. 

The rules established by the State for admission over its territory will 
be applied without distinction of nationality. 

Article 9. Following the practices of international navigation, all air- 
ships, according to the conditions in Annex B must carry a certificate of 
airworthiness, executed and declared valid by the state whose nationality 
the airship is. 

Article 10. The commander, the pilots, the mechanics and other mem- 
bers of the personnel of the crew of the airplane ought to be provided 
with their warrants of fitness and with licenses in accord with Annex E 
or made valid by the state whose nationality the ship is, 

Article 11. The certificate of navigability, the warrants of fitness and 
the licenses issued and declared valid by the state to which the airship 
belongs, and issued in conformity with the rules fixed by Annexes B and E, 
and in the future by the Pan American Union, will be acknowledged valid 
by the State. 

Article 17. Every airship engaged in international navigation will have 
to carry: 

A certificate of registration, which conforms to Annex A. 

A certificate of navigability, which conforms to Annex B. 

The warrants and licenses of the commander, of the pilots and 
men of the crew, which conform to Annex E. 

If it has to carry passengers, the names of them. 

If it carries merchandise, the bills of lading and manifest. 

The navigation books, conforming to Annex C. 

If it is equipped with wireless apparatus, the license provided for 
in Article 13. 


OAM AbD 


Paraguay 
All foreign airplanes which for whatever cause require to cross Para- 
guayan territory must effect their landings in the military airdrome at 
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Campo Grande, except when special authority or convention between gov- 
ernments exempts them from this obligation. 

In the airdrome at Campo Grande the crew will conform to clauses 17 

and 18 of the ground regulations of the airdrome which read: 

17. Regarding foreign airplanes the ground officer will communicate 
by memorandum (por volante) to the chief of the unit, the follow- 
ing data: 

(a) Names of pilot, crew, and passengers. 

(b) Type of plane, capacity, motor. 

(c) Reason for landing. 

(d) Duration of stay. 

(e) Name and antecedents of the personnel charged with the 
custody of the airplane, so that the respective military 
authority may extend passes permitting the personnel to 
enter and leave the base. 

(f) The eventual destination, 

18. The authorization to remain in the airdrome granted to the crew 
of the aircraft, as specified in the previous clause, is personal ane 
other persons interested in visiting the aircraft must apply for 
the corresponding permission. 


United States 


Section 6. Foreign Aircraft. 

(a) The Congress hereby declares that the Government of the United 
States has, to the exclusion of all foreign nations, complete sovereignty 
of the airspace over the lands and waters of the United States, including 
the Canal Zone. Aircraft a part of the armed forces of any foreign na- 
tions shall not be navigated in the United States, including the Canal Zone, 
except in accordance with an authorization granted by the Secertary of State. 

(b) Foreign aircraft not a part of the armed forces of the foreign 
nation shall be navigated in the United States only if authorized as herein- 
after in this section provided; and if so authorized, such aircraft and air- 
men serving in connection therewith, shall be subject to the requirements 
of section 3, unless exempt under subdivision (c) of this section. 

(c) If a foreign nation grants a similar privilege in respect of aircraft 
of the United States and/or airmen serving in connection therewith, the 
Secretary of Commerce may authorize aircraft registered under the law 
of the foreign nation and not a part of the armed forces thereof to be 
navigated in the United States, and may by regulation exempt such air- 
craft, and/or airmen serving in connection therewith, from the require- 
ments of section 3, other than the air traffic rules; but no foreign aircraft 
shall engage in interstate or intrastate air commerce. 


Uruguay 


Article 1. (Decree May 9, 1930.) In the passenger and mail air serv- 
ices, the Consulates of the Republic having jurisdiction where aircraft de- 
scend will visé the following documents of concern to their offices: Ballast 
certificate, Local sanitary certificate, consular bill-of-health, and list or 
roster of the crew, charging in this connection, for the clearance, two pesos 
in consular fees and affixing the appropriate stamps to the ballast certificate. 








548 THE JOURNAL OF AIR LAW 


Article 1, (Order of June 13, 1930.) In addition to the documents 
established by the decree of May 9th of the present year, for the clearance 
of aircraft, there shall also be required a list of passengers, the inclusion 
of which does not mean a modification of the procedure and the consular 
fee referred to in the said decree of May 9th. 


Venezuela 


Article 6. In time of peace, both national and foreign airships may 
fly and land on earth or water within national territory, provided they 
observe the requirements stipulated in this Law and the Regulations issued 
hereunder. 

Article 9. Navigation of foreign airships, whether official or privately 
owned, is subject to the rules made by the International conventions rati- 
fied by the Republic, and in the absence thereof, by the provisions of this 
Law and the Regulations issued hereunder. 

Article 20. Airships crossing national territory in flights not made in 
continuous or regular service must carry a special permit from the Govern- 
ment of Venezuela. 

Article 26. Except as provided for in international treaties or conven- 
tions, foreign official airships shall not fly over national territory, unless 
a special permit of the Government of the Republic, or an invitation by 
a competent Venezuelan authority, shall have been previously issued in 
each case, the necessary negotiations having been made through diplomatic 
channels. 

Article 33. Foreign non-official airships flying over national territory 
in flights not constituting regular and continuous service, must carry and 
exhibit, when the Venezuelan authorities so require, the registration cer- 
tificate and other documents and books required by their national laws, and 
a special permit, in addition to the certificate provided for by Article 21. 
Such permit must be applied for to the competent Department by the inter- 
ested party or his legal representative, 

Foreign airships not carrying the documents above referred to, shall 
be subject to confiscation, unless they prove having erred in following their 
route. 

Article 34. Airships belonging to either nationals or aliens, used for 
private purposes in the national territory, must be registered in the re- 
spective registry, as well as airships engaged in regular and continuous 
service in Venezuela. 

Article 35. Crews of airships must carry a certificate of competence 
and a navigation permit, for the exercise of their functions. 

Foreign certificates and permits shall be on a par with those issued in 
Venezuela, when such equality is provided for by international agreements 
or a decision of the Federal Executive through the Ministry of Commerce. 


(Fomento.) 


(11) The Subjection of All Aircraft, Other Than Military and 
Administrative to Inspection. 


The laws of the following countries contain such provision: 
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Bolivia, Cuba, Dominican Republic, Honduras, Mexico, Nicaragua, 
Panama, Peru, and United States. 


The laws of the other countries contain no such provision. 
(12) A Provision Subjecting Aircraft Arriving in Ports of Entry 


to Quarantine and Prohibiting the Removal of Passengers 
or Cargo From it Until Authority Is Given. 


The laws of the following countries contain a similar pro- 
vision: 


Bolivia, Colombia, Dominican Republic, Honduras, Nicaragua, and 
Panama. 


In the laws of the other countries this provision is omitted. 


(13) The Requirement That Cargo and Baggage Shall Be Re- 
tained on the Landing Field Until Inspected by Customs 
Authorities. 


Such a provision is included in the laws of: 


Argentina, Bolivia, Colombia, Dominican Republic, Honduras, Nicaragua, 
and Panama. 


This provision is omitted in the laws of the other countries. 


(14) A Requirement That All Private Aircraft Prior to Departure 
From the Country Shall Obtain Clearance From the Avia- 
tion Commercial Department or Mimstry or From the Cus- 
toms Authorities. 


Such a provision is included in the laws of: 


Bolivia, Brazil, Colombia, Dominican Republic, Guatemala, Honduras, 
Nicaragua, and Panama. 


The provisions in these laws vary with respect to the form 
of the clearance required. 
The provision is omitted from the laws of the other countries. 


(15) A Requirement That Persons in Charge of Aircraft Intend- 
ing to Enter or Fly Over the Country Will Notify the Gov- 
ernment Prior to Flight of Intended Entry; Exempting Air- 
craft in Regular Schedule of This After First Flight, Pro- 
vided the Schedule Has Been Filed With the Government. 


The laws of the following countries contain such a provision: 
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Argentina, Bolivia, Colombia, Dominican Republic, Honduras, Nica- 
ragua, Panama, and Venezuela, 

The law of Chile provides that this requirement is governed 
by C. I. N. A. 

No such requirement is contained in the laws of the other 
countries. 


(16) The Designation of Airports on Which Private Aircraft En- 
gaged in Air Traffic in and Through the Airspace of the 
Country Will Be Required to Land, Except in Cases of 
Forced Landing. 


This requirement is contained in the provisions of the laws of: 


Argentina, Bolivia, Brazil, Chile, Colombia, Cuba, Guatemala, Honduras, 
Mexico, Nicaragua, Panama, Peru, United States, anl Venezuela. 


This provision is not included in the laws of the other coun- 
tries. 


(17) The Prescription of Routes That All Private Aircraft En- 
gaged in Air Traffic Through the Country Shall Follow. 


This provision is included in the laws of: 


Bolivia, Brazil, Guatemala, Honduras, Mexico, Peru, United States, and 
Venezuela. 

The laws of Cuba and Chile do not prescribe the routes to be 
followed. Aircraft permitted to enter need not follow prescribed 
routes but must not fly over prohibited areas. 

No provision as to designated routes is contained in the laws 
of the other countries. 

The comparison so far has been of provisions covering the 
exercise of general national authority over aeronautics—provisions 
which indicate the sovereign power of the state to guide and con- 
trol. 

There is now to be considered the regulation of the actual 
operation and flight of aircraft that are authorized to operate in 
aerial navigation. These are the rules of traffic in the air—the 
safety provisions for air transportation. 

Only a few of the countries appear to have adopted air traffic 
rule with any degree of completeness. 

For the purpose of the comparison, the air traffic rules adopted 
by one of the countries are set forth, and their existence or non- 
existence in the laws of other countries is indicated. 
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(18) Flying Rules. 


(a) Right-side traffic: Aircraft flying in established civil airways, 
when it is safe and practicable, shall keep to the right side of such airways. 
(b) Giving-way order: Aircraft shall give way to each other in the 
following order: 
(1) Airplanes. 
(2) Airships. 
(3) Balloons, fixed or free. 

An airship not under control is classed as a free balloon. Aircraft re- 
quired to give way shall keep a safe distance, having regard to the cir- 
cumstances of the case. Three hundred feet will be considered a minimum 
safe distance. 

(c) Giving-way duties: If the circumstances permit, the aircraft which 
is required to give way shall avoid crossing ahead of the others. The other 
craft may maintain its course and speed, but no engine-driven craft may 
pursue its course if it would come within 300 feet of another craft, 300 
feet being the minimum distance within which aircraft, other than military 
aircraft of the United States engaged in military maneuvers and aircraft 
engaged in local industrial operations, may come within proximity of each 
other in flight. 

(d) Crossing: When two engine-driven aircraft are on crossing 
courses the aircraft which has the other on its right side shall keep out 
of the way. 

(e) Approaching: When two aircraft are approaching head-one, or 
approximately so, and there is risk of collision, each shall alter its course to 
the right, so that each may pass on the left side of the other. This rule 
does not apply to cases where aircraft will, if each keeps on its respective 
course, pass more than 300 feet from each other. 

(f) Overtaking: (1) Definition—An overtaking aircraft is one ap- 
proaching another directly from behind or within 70° of that position, and 
no subsequent alteration of the bearing between the two shall make the 
overtaking aircraft a crossing aircraft within the meaning of these rules 
or relieve it of the duty of keeping clear of the overtaken craft until it is 
finally past and clear. 

(2) Presumption—In case of doubt as to whether it is forward or 
abaft such position it should assume that it is an overtaking aircraft 
and keep out of the way. 

(3) Altering course—The overtaking aircraft shall keep out of 
the way of the overtaken aircraft by altering its own course to the 
right, and not in the vertical plane. 


(g) Height over congested and other areas: Exclusive of taking off 
from or landing on an established landing field, airport, or on property 
designated for that purpose by the owner, and except as otherwise per- 
mitted by paragraph 30, aircraft shall not be flown: 


(1) Over the congested parts of cities, towns or settlements, ex- 
cept at a height sufficient to permit a reasonably safe emergency land- 
ing, which in no case shall be less than 1,000 feet. 
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(2) Elsewhere at a height less than 500 feet, except where in- 
dispensable to an industrial flying operation. 


(h) Heights over assembly of persons: No flight under 1,000 feet in 
height shall be made over any open-air assembly of persons except with 
the consent of the Aviation Board. Such consent will be granted only for 
limited operations, 


(i) Acrobatic flying: (1) Acrobatic flying means intentional maneu- 
vers not necessary to air navigation. 

(2) No person shall acrobatically fly an aircraft: 

(a) over a congested area of any city, town or settlement. 

(b) over any open-air assembly of persons or below 2,000 
feet in height over any established civil airway, or 
at any height over any established airport or landing 
field, or within 1,000 feet horizontally thereof. 

(c) Any acrobatic maneuvers performed over any other 
place shall be concluded at a height greater than 1,500 
feet. 

(d) No person shall acrobatically fly any airplane carry- 
ing passengers for hire. 

(e) Dropping objects or things: When an aircraft is in 
flight the pilot shall not drop or release, or permit 
any person to drop or release, any object or thing 
which may endanger life or injure property, except 
when necessary to the personal safety of the pilot, 
passengers or crew. 

(j) Seaplanes on water: Seaplanes on the water shall maneuver ac- 
cording to the laws and regulations of the Republic governing the naviga- 
tion of water craft, except as otherwise provided herein. 

(k) Transporting explosives: The transporting of any explosives other 
than that necessary for signalling or fuel for such aircraft while in flight 
or materials for industrial and agricultural spraying (dusting) is prohibited, 
except upon special authority obtained from the Aviation Board. 


The laws of the following countries contain similar rules: 


El Salvador, Guatemala (with certain minor exceptions), Mexico (with 
the exception that the minimum altitude is five hundred meters), Panama, 
Peru, and United States. 


The law of Chile contains no flying rules, except that the mini- 
mum altitude is fixed at a point as will permit the landing of a 
disabled aircraft in a place of safety or in an airdrome, and also 
that acrobatic flying is prohibited over public places. 

The law of Cuba contains no flying rules, except that acrobatic 
flying is prohibited over cities, villages, and towns or gatherings 
of people. Previous authorization must be obtained for any acro- 
batic flying. There is also a prohibition against the carrying of 
explosives. 
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In the law of Venezuela there are no flying rules, except that 
the minimum altitude over towns must be sufficient to permit the 
aircraft, in case of motor trouble, to land outside the town. There 
is also a provision making the crew and passengers of the aircraft 
responsible for the damage caused by objects and matter thrown 
from the aircraft. 

In the Argentina law there are no flying rules other than that 
which fixes a minimum altitude to permit landing at a favorable 
place, prohibiting low flying over public spectacles and forbidding 
acrobatics over cities or groups of buildings. 

In the law of Honduras the only flying rules are those which 
prohibit acrobatic flying over cities, towns, or assemblies, and the 
rule in regard to the maneuvering of seaplanes on the water. 

The law of Bolivia contains no flying rules except that the 
minimum altitude of flying over cities or gatherings shall be such 
as to permit the aircraft, in case of motor trouble, to reach a place 
of safety, the minimum altitude being not less than 1,000 meters. 
Special permission must be obtained for acrobatic flying. The 
minimum altitude for acrobatic flying is fixed at 700 meters. There 
is also a prohibition against the carriage of photographic apparatus, 
carrier pigeons, explosives, munitions, and arms of war. There is 
also a prohibition against the dropping of objects during flight. 


(19) Take-Off and Landing Rules. 


(a) Method: Take-offs and landings shall be made upwind when 
practicable. The take-off shall not be commenced until there is no risk. of 
collision with landing aircraft and until preceding aircraft are clear of the 
field. Aircraft when taking off or landing shall observe the traffic lanes in- 
dicated by the field rules or signals. No take-off or landing shall be made 
from or on a public street or highway without the consent of the local 
governing authority and the approval of the Aviation Board. 

(b) Course: If practicable, when within 1,000 feet horizontally of 
the leeward side of the landing field the airplane shall maintain a direct 
course toward the landing zone. 

(c) Right over ground planes: A landing plane has the right of way 
over planes moving on the ground or taking off. 

(d) Giving way: When landing and maneuvering in preparation to 
land, the airplane at the greater height shall be responsible for avoiding 
the airplane at the lower height, and shall, as regards landing, observe the 
rules governing overtaking aircraft. 

(e) Distress landings: An aircraft in distress shall be given free way 
in attempting to land. 


The laws of the following countries contain similar rules: 


Guatemala, Panama, Peru, El Salvador, and United States. 
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As to the rule governing take-offs and landing, the law of 
El Salvador provides that airports shall be divided into three zones: 
a right zone for departure, a left for landing, and the central, 
neutral. 

The laws of the other countries contain no provision in regard 
to rules for take-off and landing. 


(20) Lights. 


(a) Angular Limits: The angular limits laid will be determined as 
when the aircraft is in normal flying position. 

(b) Airplane Lights: Between sunset and sunrise airplanes in flight 
must show the following lights: 


(1) On the right side a green light and on the left side a red 
light, each showing unbroken light between two metrical planes whose 
dihedral angle is 110° when measured to the left and right, respectively, 
from dead ahead. These lights shall be visible at least 2 miles. 

(2) At the rear and as far aft as possible a white light shining 
rearward, visible in a dihedral angle of 140° bisected by a vertical 
plane through the line of flight and visible at least 3 miles. 


(c) Airship Lights: Between sunset and sunrise airships shall carry 
and display the same lights that are prescribed for airplanes, excepting the 
side lights shall be doubled horizontally in a fore-and-aft position and the 
rear light shall be doubled vertically. Lights in a pair shall be at least 7 
feet apart, 

(d) Balloon Lights: A free balloon, between sunset and sunrise, shall 
display one white light not less than 20 feet below the car, visible -for at 
least 2 miles. A fixed balloon or airship shall carry three lights—red, white, 
and red—in a vertical line, one over the other, visible at least 2 miles. The 
top red light shall be not less than 20 feet below the car, and the lights 
shall be not less than 7 nor more than 10 feet apart. 

(e) Lights when stationary: (1) Between sunset and sunrise all air- 

craft which are on the surface of water and not under control, or 
which are moored or anchored in navigation lanes, shall show a 
white light visible for at least 2 miles in all directions. 


(2) Balloon and airship mooring cables between sunset and sun- 
rise shall show groups of 3 red lights at intervals of at least 
every 100 feet, measured from the basket, the first light in 
the first group to be approximately 20 feet from the lower red 
balloon light. The object to which the balloon is moored on 
the ground shall have a similar group of lights to mark its 
position. 


The laws of the following countries have similar rules: 


Panama, Peru, Salvador (except as to Subdivision “e’”—the requirement 
is two red lights), and United States. 
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The law of Honduras provides only that on trips taken during 
the night every aircraft must carry a light of sufficient power vis- 
ible on the right and left sides of the ship. 

The laws of the other countries contain no rules as to lights. 


(21) Day Marks of Masts, Etc. 


By day, balloon and airship mooring cables shall be marked with 
tubular streamers not less than 8 inches in diameter and 7 feet long and 
marked with alternate bands of white and red, 20 inches in width. The 
object to which the balloon or airship is moored on the ground shall have 
the same kind of streamers, which must be in the same position as the 
lights specified herein. 


Countries whose laws have similar provisions are: 


Guatemala, Panama, and United States. 


In the law of Salvador there is a provision in this regard call- 
ing for appropriate signals. 
The laws of the other countries contain no such rules. 


(22) Signals. 


(a) Distress: The following signals, separately or together, shall, where 
practicable, be used in cases of distress: 
(1) The international signal, SOS, by radio. 
(2) The international-code flag signal of distress, NC. 
(3) A square flag having either above or below it a ball, or any- 
thing resembling a ball. 

(b) Signal when compelled to land: When an aircraft is forced to 
land at night at a lighted airport it shall signal its forced landing by mak- 
ing a series of short flashes with its navigation lights if practicable to do so. 

(c) Fog signals: In fog, mist, or heavy weather on aircraft on the 
water in navigation lanes, when its engines are not running, shall signal 
its presence by a sound device emitting a signal for about five seconds 
in two-minute intervals, 


Similar rules are contained in the laws of: 
Panama, Peru, and United States. 


In the law of Salvador there are provisions similar to those 
of sub-paragraphs “a” and “c”. The rule as to sub-paragraph “b” 
is different in that the rule calls for a green rocket or flashes from 
lights other than the navigation lights. 

The laws of the other countries contain no rules as to signals. 


Air traffic rules may be deviated from when special circumstances 
render a departure necessary to avoid immediate danger or when such 
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departure is required because of stress of weather or other unavoidable 
cause. 


The laws of Panama and the United States contain similar 


provisions. 
Such a provision is omitted in the laws of other countries. 


(23) The Carriage by Aircraft of Arms and Munitions of War 
and of Such Articles as Are Specified by Rules and Regula- 
tions of the State Under Which the Aircraft is Registered, 
Is Prohibited. 


A similar provision is contained in the laws of: 


Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Cuba, Honduras, 
Mexico, Paraguay, Peru, and Venezuela. 


Such provision is omitted in the laws of the other countries. 


(24) Express Authority Must Be Obtained for the Carriage of 
Commercial Explosives, Photographic Apparatus and Such 
Other Special Articles That May Be Prescribed. 


This or similar provision is found in the laws of: 
Argentina, Bolivia, Chile, Honduras, Mexico, Peru, and Venezuela. 


The provision is omitted from the laws of the other countries. 


(25) The Making of Photographic Pictures, Sketches, Drawings, 
Maps, or Geographic Representations of Military or Naval 
Installations or Equipment Without Special Permit and 
Without Submitting the Product Made for Censorship After 
Obtaining it, Such Permit Is Prohibited. 


The laws of the following countries coatain such prohibitions: 
Honduras, Mexico, and Venezeula. 


The laws of the other countries make no mention of such 
prohibition. 


(26) If an Aircraft Lands at a Point Other Than the Airport 
Designated for it, the Commander Shall Immediately Notify 
the Nearest Authority and Hold Himself, Crew, Passengers, 
and Cargo at Such Place Until Clearance for a Take-off Is 
Granted, Except in Cases of Emergency for the Protection 
of Life and Cargo, Which Emergency Must Be Provided. 
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The following countries have included such a provision in their 
laws: 


Argentina, Bolivia, Chile, Honduras, Mexico, Nicaragua, and Peru. 


(27) An Aircraft in Flight Which Is Violating or Has Violated 
Any of the Foregoing Regulations When Signalled Will 
Land at the Nearest Designated Landing Place. 


The signal for landing shall be: 

(1) By day, frequent discharges at short intervals of yellow smoke 
or red light from the ground or similar signal discharged by 
Very pistol from police aircraft. 

(2) At night, by green or white light as above in (1). 

(3) When such signals are given by police aircraft the offending 
aircraft will land at once at the landing area indicated by the 
police aircraft. 


The laws of the following countries contain similar provisions: 


Argentina, Bolivia, Guatemala, Honduras, Mexico, Salvador and Vene- 
zuela. 


(28) Persons Violating Any Rule May Be Deprived of Privilege 
of Flying in the Country. 


The laws of Argentina and Bolivia have a similar provision. 


The laws of Mexico and the Unted States contain similar pro- 
visions, adding thereto that violators are subject to fine. In the 
United States, libel proceedings may also be had against the air- 
craft. 

Under the laws of Panama violators are subject to fine. 

Under the laws of Chile fines are prescribed for violators. 

Under the laws of Salvador violators are subject to the penal- 
ties prescribed for similar violations under the laws and regula- 
tions of Marine Law. 

The subject of penalties is not included in the laws or regula- 
tions of the other countries. 


CONCLUSION 


A consideration of all the laws examined in relation to the pro- 
visions arbitrarily adopted as a test law, discloses a lack of general 
uniformity, but the failure of the laws to conform one to another 
is not so much the result of contradictory provisions as of omis- 
sions. The provisions which have been included in the various 
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laws are similar in their wording and effect, but no single pro- 
vision is found to exist in all of the eighteen laws and decrees. 

Such lack of uniformity is as disturbing as though the pro- 
visions were different in their requirements. Particularly is this 
true in the case of air traffic rules. 

The navigation of an aircraft through the airspace of a coun- 
try which prescribes no rules for traffic, is a constant source of 
danger. Rules of navigation must be fixed and known. The safety 
of the aircraft and its passengers must not depend wholly on the 
judgment of the pilot. Travel by air is constantly increasing, but 
there is yet a considerable portion of the traveling public which 
is reluctant to use this new form of transportation. In those coun- 
tries where there is the strictest regulation for safety, is to be 
found the largest use of aerial transportation. The use of aircraft 
is not confined to national travel but its field of operation is inter- 
national. To create the feeling of security in the minds of pro- 
spective travelers by air, there must be established a system of traffic 
rules and regulations which will prevail in the entire field which 
is open to aerial navigation. 

In the matter of requirements for aircraft to enter the air- 
space of a foreign country there is the greatest need for uniform 
provisions. It is essential that the documents required of ships on 
entry into a country should be simplified. The operation of air- 
craft cannot be encumbered with documents such as prevail in 
water transportation. The opportunity for filling out numerous 
and complicated reports offered in the time between ports in travel 
by water does not exist in air transportation. Simplification and 
standardization is requisite. 

The purpose of this study is not to prescribe a model national 
law nor a system of air traffic and flying rules for the countries 
of Pan America. Its purpose is to disclose the existence and ex- 
tent of the need of such a law and system of regulations. The 
solution lies in the concerted efforts of the nations through repre- 
sentatives who are familiar with the geographical conditions ot 
their countries and their other peculiar problems, harmonizing 
their conditions and problems so that a general law may be cre- 
ated, adaptable to all needs, and a workable system of air traffic 
regulations established which will provide stability and certainty. 





EDITORIALS 
N. A. S. A. O. PROCEEDINGS AND THE JOURNAL 


The present issue of the JouRNAL oF Arr Law has been de- 
layed in order to include the Proceedings of the Third Annual 
Meeting of the National Association of State Aviation Officials, 
held at Cincinnati, October 12-14th. The date for the Association 
meeting was changed from the first week in December to the 
middle of October and as the JourNAL appears only quarterly, it 
was thought undesirable to delay publication of the Proceedings 
until the January issue. The inclusion of the Association material 
has necessitated the cutting down, or complete omission, of nearly 
all of the various Departments. These will appear as usual in the 
future issues of the JouRNAL. 


AMENDMENTS TO AIR COMMERCE REGULATIONS 


Amendments made to the Air Commerce Regulations since the 
last issue of the JouRNAL have eliminated the solo pilot’s license 
and have enlarged the privileges accorded to the holders of student 
licenses. Under the new provisions, students may now practice 
cross-country flights, provided no passenger is in the aircraft other 
than a licensed transport, limited commercial or private pilot. Ad- 
ditional changes with respect to the licensing of private flyers may 
be anticipated within the next six months. 

The regulations were further amended on October 6, 1933, to 
eliminate the necessity for a written examination for renewal of 
expired pilots’ licenses which had been permitted to stay in an ex- 
pired status for a period greater than six months. Under the 
former regulation, in case a pilot wished to renew his license after 
having permitted it to be in an expired status for more than six 
months, he was required to take all examinations and tests required 
for an original license. In the new amendment, in no case will a 
second written examination be required, and licenses may be re- 
newed at any time by the accomplishment of suitable physical ex- 


amination and flight test. 
RicHarD S. PAULETT. 
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N. A. S. A. O. COMMITTEE TO COOPERATE WITH THE 
AERONAUTICS BRANCH 


At the recent Third Annual Meeting of the National Associa- 
tion of State Aviation Officials, Maj. J. Carroll Cone, Assistant 
Director in Charge of Air Regulation, Aeronautics Branch, sug- 
gested that the Association appoint a Committee to Cooperate with 
the Department in the redrafting of the Federal Rules and Regula- 
tions pertaining to Aeronautics. A motion was made, seconded, 
and carried that the president of the Association should appoint 
such a committee and, in accordance with the motion, President 
3rittin made the following selection: Fred L. Smith, Director of 
Aeronautics, State of Ohio, Chairman; Gill Robb Wilson, Director, 
Department of Aviation, State of New Jersey; Floyd E. Evans, 
Director, Department of Aeronautics, State of Michigan; and 
Elwood B. Cole, Secretary, Illinois Aeronautics Commission. L. H. 
Brittin, George B. Logan, and Fred D. Fagg, Jr., will serve as 
members ex officio. 


AMERICAN BAR COMMITTEE MEETING AT 
CINCINNATI 


A meeting of the newly appointed American Bar Association 
Committee on Aeronautical Law was called by Chairman John C. 
Cooper, Jr., to meet in conjunction with the Third Annual Meet- 
ing of the National Association of State Aviation Officials at 
Cincinnati, October 12-14th. 


The Committee, recently selected by President Earle W. Evans 
of the Bar Association, is composed of the following members: 
John C. Cooper, Jr., Chairman; George B. Logan, of St. Louis; 
Howard H. Wikoff, of Chicago; E. Smythe Gambrell, of Atlanta, 
Georgia; and William A. Schnader, of Harrisburg, Pennsylvania. 


The purpose of the meeting at Cincinnati was mainly one of 
organization and to outline the program of work for the coming 
year. A meeting with the American Law Institute Section on Torts 
is expected on November 16th. 
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Epwarp C. SWEENEY 


Department Editors 
P RicHarD S. PAULETT 


AIRPORT RULES AND REGULATIONS FOR THE 1933 INTERNA- 
TIONAL AIR RACES AND GORDON BENNETT BALLOON RACE* 


Pilots using the Curtiss-Wright-Reynolds Airport during the 1933 In- 
ternational Air Races and Gordon Bennett Balloon Race September 1, 2, 3 
and 4, will adhere to the following rules: 

The Airport will be open each day from 8:30 until 10:30 A. M. Be- 
tween 10:30 A. M. and 1:00 P. M. The Airport will be opened and closed 
under the direction of the chief of operations as circumstances permit. 
During the period the Races are in progress, from 1:00 P. M. until approxi- 
mately 6:30 P. M. the Airport will be closed to all visiting ships except for 
two periods; one a ten-minute period at approximately 2:20 P. M. each 
afternoon, when ships will be allowed to arrive and depart between 2:20 
P. M. to 2:30 P. M. The second period during which the airport will be 
open will be for a fifteen minute period at approximately 4:30 P. M. until 
4:45 P. M., when ships will be allowed to arrive and depart. It is sug- 
gested that ships wanting to get home before dark leave during this last 
open period, as the show is apt to carry on as long as 7:00 P. M. or 7:30 
P. M., Att OPERATIONS ON CENTRAL DAYLIGHT SAVING TIME. 

The three-kilometer course will lie parallel to the grandstands in a 
7 and southerly direction between the home pylon and the grand- 
stands. 

Pilots in the area of the airport during the morning period 10:30 A. M. 
to 1:00 P. M. are cautioned to watch carefully for ships practicing on the 
closed courses or flying the three-kilometer course qualifying for the after- 
noon events. 

Particular care must be taken upon approaching the field from any 
direction to stay clear of racing ships flying either the closed course or the 
3-kilometer course. 

Upon approaching the field at the Curtiss-Wright-Reynolds Airport all 
pilots should observe closely in the airport area for either Army, Navy or 
Marine squadrons or acrobatic aircraft in the immediate vicinity of the 
airport. The presence of such aircraft will serve as a signal to the visiting 
pilot not to attempt a landing and to move away and stay away from the 
airport area. 

During the closed periods, all non-participating aircraft are forbidden 
to fly in the general area of the airport. Such flight is in violation of the 
protected area to guarantee the Army and Navy during the period of 
their maneuvers and to guarantee the safety of contesting and visiting pilots 
and the public during closed course races and periods given to acrobatic 
demonstration. 

Pilots arriving at Curtiss-Wright-Reynolds Airport must watch closely 
for the signals as to whether the Airport is open or closed at the time of 
their arrival. If a red flag is displayed on the flag pole on top of the 
Judges’ stand in the center of the grandstand, the Airport is closed, and 
ships must stay away from the area. If the Airport is open, a white flag 
will be flown from this flag pole, and ships may land, watching closely the 
flag man on the field between the home pylon and the grandstanas. A large 
yellow panel sign will also be displayed on the ground near the home 
pylon. This sign will be yellow with large black letters. The word “closed” 





*The rules and regulations were issued jointly by the Department of Com- 
merce, Illinois Aeronautics Commission, Curtiss-Wright-Reyonlds Airport, and 
the International Air Race Committee. 
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will be shown when the red flag is displayed on the flag pole, and the word 
“open” will be shown when the white flag is flown on the flag pole. 

Pilots arriving, whether visitors or contestants, will land on the East 
side of the Airport in the area between the home pylon and the Eastern 
boundary of the field unless the direction of the wind makes landing in this 
area impossible, in which case he will land in an area on the Airport which 
does not require him to fly over the grandstands. 

Visiting ships will taxi immediately to the area on the North end of 
the field marked “Visit1nG Surps.” 

Contesting ships should taxi immediately to the Northwest corner of the 
field where the pits are located, marked “Contestants” where full in- 
formation and instructions will be given them. 

All pilots will be required to register upon arrival at the airport. 

Visiting ships bringing passengers to the Airport will first taxi to the 
airport depot, located on Northwest side of the field, where they will dis- 
a their passengers before taking-off or taxiing to the area for visiting 
ships. 
In no case will a pilot taking-off from the Airport do so until he is 
given the proper signal from the flagman. 

When several ships are waiting to take-off from the Airport, the flag- 
man will signal each individual ship in the order in which they are to take- 
off and under no condition will pilots take-off over the grandstands. 

All take-offs will be in the direction indicated by the tee on the ground 
near the home pylon, and must be in the area between the East boundary 
of the field and the home pylon. This also applies to Contestants, except 
when competing in scheduled events or when special permission is obtained 
from the Chief of Operations to proceed otherwise, 

When the take-off is to the North which is the direction of the pre- 
vailing wind, a turn to the left is to be made when using the West side of 
ee and a turn to the right is made when using the East side of the 

e 
If because of wind direction it is necessary to take off to the East, ships 
using the North side of the field will turn to the left; ships using the South 
side of the field will turn to the right. If because of wind direction, it is 
necessary to take-off on the South, ships using the East side of the field 
will turn to the left—ships using the West side of the field will turn to the 
right. If because of wind direction it is necessary to take-off to the West, 
all take-offs must be made from the North end of the field so that it will 
not be necessary for the pilot to fly over the grandstands, and a turn to the 
left _ be made after the field and surrounding auto parks have been 
passed. 

In no case will aircraft, including Contestants, land or take-off towards 
or fly over the grandstands. 

All aircraft will be grounded during Army, Navy and Marine Corps 
maneuvers, and the Airport will be closed during all races. 

All aircraft will be grounded during the start of the Gordon Bennett 
Balloon Race which will be at approximately 6:00 P. M. on September 2nd, 
weather permitting. No aircraft will be ailowed to take-off from the air- 
port until all balloons are in the air i clear of the airport area, which 
will be approximately 7:00 or 7:30 P. 

The towing of advertising signs of any nature will not be allowed in 
the area of the Curtiss-Wright-Reynolds Airport during the International 
Air Races and Gordon Bennett Balloon Race. No ships towing these signs 
will be allowed to land or take-off at the airport during this period except 
contract operators who have been towing banners regularly from the air- 
port for a period of more than 30 days. 


Closed Course Events 

Contestants must obtain permission before flying the speed courses in 
practice, applying to the Chief of Operations in each case who will allot a 
certain time to each contestant. The practice periods will be assigned to 
the early morning hours. 
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When the wind direction at the start of an event necessitates the use of 
scattering Pylons, contestants will receive special instructions beforehand and 
will be required to turn at designated pylon before proceeding onto .the 
course, making left turn at the pylon. 


General 


These instructions are intended to eliminate confusion and traffic con- 
gestion on the Airport, and to also permit uninterrupted arrivals and de- 
partures of visiting aircraft except during Army, Navy and Marine Corps 
maneuvers and when the closed course events are being run, when all air- 
craft are to remain on the ground or entirely away from the Airport area. 

Low flying or acrobatics will not be tolerated unless such are a Part oF 
THE SCHEDULED PRoGRAM OF EVENTS 

The Department of Commerce “a the Illinois Aeronautics Commission 
have approved the foregoing and will deal with any violations of the Air 
Commerce Regulations or the Illinois Act to Regulate Aeronautics. 

Full compliance with the above rules on the part of all pilots flying into 
or leaving the Curtiss-Wright-Reynolds Airport during the period of the 
International Air Races and Gordon Bennett Balloon Race will be expected. 
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Department Editor MarGareT LAMBIE 


THIRD INTERNATIONAL CONFERENCE ON PRIVATE 
AERIAL LAW 


The Third International Conference on Private Aerial Law was held 
at Rome, Italy, from May 15 to 29, 1933.1 The delegates to the conference 
had before them for consideration the draft conventions relating to (1) pre- 
cautionary attachment of aircraft and (2) liability for damages caused by 
aircraft to third parties on the surface, adopted at the seventh annual ses- 
sion of the International Technical Committee of Aerial Legal Experts, held 
in Stockholm, Sweden, in July, 1932.2 The drafts adopted at Stockholm 
were revised at the Rome conference. Translations of the conventions as 
adopted at Rome are printed in the pages immediately following this 
announcement. 


CONVENTION RELATING TO THE PRECAUTIONARY 
ATTACHMENT OF AIRCRAFT* 


His Majesty the King of Albania, the President of the German Reich, 
the President of the United States of America, the Federal President of 
the Republic of Austria, His Majesty the King of the Belgians, the Presi- 
dent of the United States of Brazil, the President of the Republic of Chile, 
the President of the Nationalist Government of the Republic of China, the 
President of the Republic of Colombia, the President of the Republic of 
Cuba, His Majesty the King of Denmark and Iceland, the President of the 
Republic of Ecuador the President of the Republic of El Salvador, the 
President of the Spanish Republic, the President of the Republic of Fin- 
land, the President of the French Republic, His Majesty the King of Great 
Britain, Ireland and the British Territories beyond the Seas, Emperor of 
India, the President of the Republic of Guatemala, the President of the 
Hellenic Republic, the President of the Republic of Honduras, His Most 
Serene Highness the Regent of the Kingdom of Hungary, His Majesty the 
King of Italy, His Majesty the Emperor of Japan, the President of the 
Republic of, Lithuania, the President of the United States of Mexico, the 
President of the Republic of Nicaragua, His Majesty the King of Norway, 
Her Majesty the Queen of the Netherlands, the President of the Republic 
of Poland, the President of the Republic of Portugal, His Majesty the King 
of Rumania, the President of the Dominican Republic, the Captains Regent 
of the Most Serene Republic of San Marino, His Holiness the Sovereign 
Pontiff, His Majesty the King of Sweden, the Swiss Federal Council, the 
President of the Czechoslovak Republic, the President of the Republic of 





1. For a prior account of this conference, see 4 JouRNAL oF AIR Law 403. 
2. See 4 JouRNAL oF AiR Law 96, 97. 


*Translation by the Department of State, and here reprinted from Treaty 
+ igauaaaaaa Bulletin No. 47, compiled by the Treaty Division, Department of 
tate. 
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Turkey, the Central Executive Committee of the Union of Soviet Socialist 
Republics, the President of the United States of Venezuela, His Majesty 
the King of Yugoslavia. 

having recognized the advantage of adopting certain uniform rules con- 
cerning the precautionary attachment of aircraft, 

have to this end named their respective plenipotentiaries, 

who, being thereto duly authorized, have concluded and signed the 
following Convention :1 


Art. 1. The High Contracting Parties agree to take the_ necessary 
measures to put into force the rules established by the present Convention. 


Art. 2. (1) By precautionary attachment within the meaning of the 
present Convention shall be understood any act, whatever it may be called, 
whereby an aircraft is seized, in a private interest, through the medium 
of agents of justice or of the public administration, for the benefit either 
of a creditor, or of the owner, or of the holder of a lien on the aircraft, 
where the attaching claimant cannot invoke a judgment and execution, ob- 
tained beforehand in the ordinary course of procedure, or an equivalent 
right of execution. 

(2) In case the applicable law gives the creditor who holds the air- 
craft without the consent of the operator the right of detention, the exer- 
cise of this right shall, for the purposes of the present Convention, be the 
same as precautionary attachment and be governed by the régime con- 
templated in the present Convention. 


Art. 3. (1) The following aircraft shall be exempt from precaution- 
ary attachment: 

(a) Aircraft assigned exclusively to a Government service, the postal 
service included, commerce excepted; _ ; 

(b) Aircraft actually put in service on a regular line of public trans- 
portation and indispensable reserve aircraft; 

(c) Any other aircraft assigned to transportation of persons or prop- 
erty for hire, when it is ready to depart for such transportation, except in 
a case involving a debt contracted for the trip which it is about to make 
or a claim arising in the course of the trip. 

(2) The provisions of the present article shall not apply to a pre- 
cautionary attachment made by the owner of an aircraft who has been 
dispossessed of the same by an unlawful act. 


Art. 4. (1) In case attachment is not prohibited or in case the air- 
craft is exempt from attachment and the operator does not invoke such 
exemption, an adequate bond shall prevent the precautionary attachment 
or give a right to immediate release. 

(2) The bond shall be adequate if it covers the amount of the debt 
and the costs and is assigned exclusively to payment of the creditor, or 
if it covers the value of the aircraft in case this is less than the amount 
of the debt and costs. 


Art. 5. In every case a judgment shall be rendered on a suit for 
release of the precautionary attachment in a summary and rapid procedure. 


Art. 6. (1) If an aircraft has been attached which is exempt from 
attachment according to the provisions of the present Convention, or if 
the debtor has had to furnish bond to prevent the attachment or to obtain 
the release thereof, the attaching claimant shall be liable in accordance 





1. The Delegation of the United States, consisting of John C. Cooper, Jr., 
John Jay Ide, and Theodore Jaeckel, declared that the Convention shall apply 
only within the continental limits of the United States of America exclusive of 
the territory of Alaska. 
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with the law of the forum for the resulting damage to the operator or the 
owner. 

(2) The same rule shall apply in case a precautionary attachment 
has been made without just cause. 


Art. 7._ The present Convention shall not apply to precautionary meas- 
ures prescribed in bankruptcy proceedings, nor to precautionary measures 
taken in case of violation of customhouse, penal or police regulations. 


Art. 8. The present Convention shall not prevent the application of 
international conventions between the High Contracting Parties which pro- 
vide for more liberal exemptions from attachment. 


Art. 9. (1) The present Convention shall apply on the territory of 
any one of the High Contracting Parties to any aircraft registered in the 
territory of another High Contracting Party. 

(2) The expression “territory of a High Contracting Party” includes 
any territory under the sovereign power, suzerainty, protection, mandate or 
authority of the said High Contracting Party, for which the latter is a 
party to the Convention. 


Art. 10. The present Convention shall be drawn up in French in one 
original copy which shall remain deposited in the archives of the Ministry 
for Foreign Affairs of the Kingdom of Italy, and of which a duly certified 
copy shall be sent by the Government of the Kingdom of Italy to each of 
the Governments concerned, 


Art. 11. (1) The present Convention shall be ratified. The instru- 
ments of ratification shall be deposited in the archives of the Ministry for 
Foreign Affairs of the Kingdom of Italy, which shall notify each of the 
governments concerned of the deposit thereof. 

(2) As soon as five ratifications shall have been deposited, the Con- 
vention shall come into force between the High Contracting Parties which 
shall have ratified it, ninety days after the deposit of the 5th ratification. 
Each ratification which shall be deposited subsequently shall take effect 
ninety days after such deposit. 

(3) It shall be the duty of the Government of the Kingdom of Italy 
to notify each of the Governments concerned of the date on which the 
present Convention comes into force. 


Art. 12. (1) The present Convention, after its coming into force, 
shall be open for accession. 

(2) The accession shall be effected through a notification addressed 
to the Government of the Kingdom of Italy, which shall inform each of 
the Governments concerned. 

(3) The accession shall take effect ninety days after the notification 
made to the Government of the Kingdom of Italy. 


Art. 13. (1) Any one of the High Contracting Parties may denounce 
the present Convention through a notification made to the Government 
of the Kingdom of Italy, which shali at once notify each of the Govern- 
ments concerned. 

(2) The denunciation shall take effect six months after notification 
thereof and shall operate only with respect to the party making the de- 
nunciation. 


Art. 14. (1) The High Contracting Parties may, at the time of sig- 
nature, deposit of the ratifications, or accession, declare that the acceptance 
which they give to the present Convention shall not apply to all or to any 
part of their colonies, protectorates, overseas territories, mandated terri- 
tories or any other territory under their sovereignty, authority or suzerainty. 
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(2) The High Contracting Parties may subsequently notify the Gov- 
ernment of the Kingdom of Italy that they intend to render the present 
Convention applicable to all or any part of their colonies, protectorates, 
overseas territories, mandated territories or any other territory under their 
sovereignty, authority or suzerainty so excluded from their original declara- 


tion. 
(3) They may, at any time, notify the Government of the Kingdom 
of Italy that they intend to have the present Convention cease to apply 
to all or to any part of their colonies, protectorates, overseas territories, 
mandated territories, or any other territory under their sovereignty, author- 


ity or suzerainty. 

(4) The Government of the Kingdom of Italy shall inform each of 
the Governments concerned of the notifications made in accordance with 
the last two paragraphs. 

Art. 15. Any of the High Contracting Parties shall be entitled, not 
earlier than two years after the coming into force of the present Conven- 
tion, to call for a meeting of another international conference in order to 
consider any improvements which might be made in the present Convention. 
To this end it shall communicate with the Government of the French Re- 
public, which will take the necessary measures in preparation for such 


conference. 
The present Convention, done at Rome, May 29, 1933, shall remain 


open for signature until January 1, 1934. 
In Testimony Wuereor, the plenipotentiaries have signed the present 
Convention. 


CONVENTION RELATING TO DAMAGES CAUSED BY AIRCRAFT 
TO THIRD PARTIES ON THE SURFACE* 


His Majesty, the King of Albania, the President of the German Reich, 
the President of the United States of America, the Federal President of 
the Republic of Austria, His Majesty the King of the Belgians, the Presi- 
dent of the United States of Brazil, the President of the Republic of Chile, 
the President of the Nationalist Government of the Republic of China, the 
President of the Republic of Colombia, the President of the Republic of 
Cuba, His Majesty the King of Denmark and Iceland, the President of 
the Republic of Ecuador, the President of the Republic of El Salvador, the 
President of the Spanish Republic, the President of the Republic of Fin- 
land, the President of the French Republic, His Majesty the King of Great 
Britain, Ireland and the British Territories beyond the Seas, Emperor of 
India, the President of the Republic of Guatemala, the President of the 
Hellenic Republic, the President of the Republic of Honduras, His Most 
Serene Highness the Regent of the Kingdom of Hungary, His Majesty the 
King of Italy, His Majesty the Emperor of Japan, the President of the 
Republic of Lithuania, the President of the United States of Mexico, the 
President of the Republic of Nicaragua, His Majesty the King of Norway, 
Her Majesty the Queen of the Netherlands, the President of the Republic 
of Poland, the President of the Republic of Portugal, His Majesty the King 
of Rumania, the President of the Dominican Republic, the Captains Regent 
of the Most Serene Republic of San Marino, His Holiness the Sovereign 
Pontiff, His Majesty the King of Sweden, the Swiss Federal Council, the 





*Translation by the Department of State, and here reprinted from Treaty 
Information Bulletin No. 47, compiled by the Treaty Division, Department of 


State. 
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President of the Czechoslovak Republic, the President of the Republic of 
Turkey, the Central Executive Committee of the Union of Soviet Socialist 
Republics, the President of the United States of Venezuela, His Majesty 
the King of Yugoslavia. 

having recognized the advantage of regulating in a uniform manner the 
liability for damages caused by aircraft to third parties on the surface, 

have to this end named their respective plenipotentiaries, 

who, being thereto duly authorized, have concluded and signed the 


following Convention :1 


Art. 1. The High Contracting Parties agree to take the necessary meas- 
ures in order to put into force the rules established by the present Con- 


vention. 


Art. 2. (1) The damage caused by an aircraft in flight to persons or 
property on the surface shall give a right to compensation by the mere fact 
that it is established that the damage exists and that it was caused by the 
aircraft. 

(2) This provision shall be applicable to the following: 

(a) Damage caused by any body whatever falling from the aircraft, 
even in the case of regulation jettison of ballast or jettison made in a case 
of necessity; 

(b) Damage caused by any person on board the aircraft, except in the 
case of an act intentionally committed by a person who is not a member of 
the crew, not connected with the operations, without the operator or his 
agents having been able to prevent it. 

(3) The aircraft is considered as in flight from the beginning of the 
operations of departure until the end of the operations of arrival. 


Art. 3. The liability contemplated in the preceding article cannot be re- 
duced or avoided except in the case where the negligence of the injured party 
caused the damage or contributed thereto. 


Art. 4. (1) The liability contemplated in Article 2 shall attach to the 
operator of the aircraft, 

(2) Any person who has the right of disposal of, and uses the aircraft 
on his own account shall be termed operator of the aircraft. 

(3) In case the operator’s name is not inscribed on the aeronautic regis- 
ter or any other official document, the owner shall be presumed to be the 
operator subject to proof to the contrary. 


Art. 5. Any person who, without having the right to dispose of the 
aircraft, makes use of it without the consent of the operator shall be liable 
for the damage caused, and the operator who has not taken the proper meas- 
ures to avoid the unlawful use of his aircraft shall be jointly liable with him, 
each of them being bound on the conditions and within the limits of the 
present Convention. 


Art. 6. In case of damage caused on the surface by two or more col- 
liding aircraft, the operators of such aircraft shall be jointly and severally 
liable to the injured third parties, each one of them being bound on the 
conditions and within the limits of the present Convention. 


Art. 7. The preceding provisions shall not prejudge the question as to 
whether the operator of the aircraft shall or shall not have recourse against 
the author of the damage. 





1. The Delegation of the United States, consisting of John C. Cooper, Jr., 
John Jay Ide, and Theodore Jaeckel, declared that the Convention shall apply 
only within the continental limits of the United States of America exclusive of 
the territory of Alaska. 
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Art. 8. (1) The operator shall be liable for each accident for an amount 
not to exceed a sum determined at the rate of 250 francs per kilogram of 
weight of the aircraft. By the weight of the aircraft shall be understood 
the weight of the aircraft with the full maximum load, as shown on the 
certificate of airworthiness or any other official document. 

(2) However, the limit of the operator’s liability cannot be less than 
600,000 francs nor more than 2,000,000 francs. 

(3) One-third of this value shall be assigned to compensation for dam- 
ages caused to property and the other two-thirds to compensation for dam- 
ages caused to persons, provided that in this last case the compensation 
contemplated cannot exceed 200,000 francs per person injured, 


Art. 9. If several persons have suffered damages in the same accident 
and if the total amount to be paid as compensation exceeds the limits con- 
templated in Article 8, a proportional reduction in each one’s rights must 
bs made in such manner that the total shall not exceed the above-mentioned 
imits. 


Art. 10. (1) The persons who have suffered damages in the same 
accident must assert their rights or give notice of their claims to the opera- 
tor within the maximum period of six months from the day of the accident. 

(2) This period having expired, settlement of the compensation may 
properly be made; the interested parties having permitted the above period 
to elapse without asserting their rights or giving notice of their claims 
shall not be able to exercise their rights except on such amount as shall not 
have been distributed. 


Art. 11. If different injured third parties act in accordance with the 
provisions of the preceding articles and Article 16 before courts situated 
in different countries, the defendant may submit a statement, before each 
of them, of the total amount of the claims and moneys due, with a view 
to preventing the limits of his liability from being exceeded. 


Art. 12. (1) Any aircraft entered on the register of a territory of one 
High Contracting Party, in order to navigate above the territory of another 
High Contracting Party, must be insured against the damages considered in 
the present Convention, within the limits determined in Article 8 above. 
with a public insurance institution or an insurer authorized for this risk in 
the territory of registry of the aircraft. 

(2) The domestic legislation of any High Contracting Party may sub- 
stitute for the insurance, wholly or in part, another guarantee for the risks 
considered in the present Convention: 

(a) in the form of a cash deposit made in a public fund or a bank 
authorized for this purpose in the territory of registry of the aircraft; 

(b) in the form of a guarantee given by a bank authorized for this 
purpose in the territory of registry of the aircraft. 

Said cash deposit and said guarantee must be brought up to their full 
amount as soon as the sums which they represent become subject to re- 
duction by the amount of a payment for compensation. 

(3) The insurance, the cash deposit and the bank guarantee must be 
especially and preferentially assigned to payment of the compensations due 
on account of the damages contemplated in the present Convention. 


Art. 13. (1) The kind, extent and duration of the sureties contemplated 
in Article 12 above shall be evidenced either in an official certificate or by 
an official notation on one of the ship’s papers. Said certificate or document 
must be produced whenever required by the public authorities or upon the 
request of any party concerned. 

(2) Said certificate or said document shall serve to attest the situation 
of the aircraft with respect to the obligations of the present Convention. 
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Art. 14. The operator shall not be entitled to avail himself of the pro- 
visions of the present Convention which limit his liability: 

(a) if it is proved that the damage was caused by gross negligence or 
wilful misconduct on the part of the operator and his agents, unless the 
operator proves that the damage was due to an error in piloting, operation 
or navigation, or, in a matter affecting his agents, that he has taken all the 
proper measures to prevent the damage; 

(b) if he has not furnished one of the sureties prescribed in the pres- 
ent Convention, or if the sureties furnished are not in force or do not cover 
the operator’s liability for the damage caused within the terms and limits 
of the present Convention. 















Art. 15. In case the operator of more than one aircraft furnishes the 
surety prescribed in the present Convention in the form of a cash deposit 
or a bank guarantee, the surety shall be deemed to cover the full limit of 
his liability for all the aircraft operated, if the deposit or the guarantee 
amounts to a sum arrived at by reducing the amount of the surety which 
he should furnish for the total number of his aircraft by one-third in case 
he operates two aircraft, and by one-half in case he operates three or more. 
Furthermore it shall be deemed to cover the full limit of liability for all the 
aircraft if it amounts to the sum of 2,500,000 francs for two aircraft or 
3,000,000 francs for three or more. 


Art. 16. The following have competent jurisdiction over suits for dam- 
ages in the territory of any one of the High Contracting Parties, as the 
claimant may elect: the judicial authorities of the defendant’s domicile and 
those of the place where the damage was caused, without prejudice to the 
injured third party’s right of direct action against the insurer in a case in 
which it can be exercised. 





















Art. 17. (1) Such suits shall be barred after one year from the day of 
the damage, If the injured party proves that he could not have known either 
of the damage or the identity of the person liable, the period of limitation 
shall begin from the day when he could have had knowledge thereof. 

(2) In every case, the suit shall be barred after three years from the 
day when the damage was caused. 

(3) The manner of calculating the period of limitation as well as the 
causes of suspension and interruption of the period shall be determined by 
the law of the court before which the suit is brought. 













Art. 18. In the case of the death of the person liable, an action for 
damages lies in accordance with the terms of this Convention against those 
legally representing his estate. 








Art. 19. The sums stated in francs in the present Convention are con- 
sidered to refer to the French franc containing 6514 milligrams of gold of 
a fineness of 900/1000. They may be converted into any national currency in 
round numbers. 







Art. 20. (1) The present Convention shall be applicable whenever any 
damage has been caused on the surface in the territory of one High Con- 
tracting Party by an aircraft registered in the territory of another High 
Contracting Party. 

(2) The expression “territory of one High Contracting Party” shall 
include, for the purposes of the present Convention, any territory under 
the sovereign power, suzerainty, protection, mandate or authority of the 
said High Contracting Party for which the latter is a party to the Con- 
vention. 












Art. 21. The present Convention shall not apply to military, custom- 
house or police aircraft. 
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Art. 22. The present Convention shall not apply to damages caused on 
the surface compensation for which is governed by a transportation contract 
or a labor contract entered into between the injured party and the one upon 
whom liability falls under the terms of the present Convention. 


Art. 23. The present Convention shall be drawn up in French in a 
single copy which shall remain deposited in the archives of the Ministry 
for Foreign Affairs of the Kingdom of Italy, and of which a duly certified 
copy shall be sent by the Government of the Kingdom of Italy to each of 
the Governments concerned. 


Art. 24. (1) The present Convention shall be ratified. The instru- 
ments of ratification shall be deposited in the archives of the Ministry for 
Foreign Affairs of the Kingdom of Italy, which shall notify each of the 
Governments concerned of the deposit thereof. 

(2) As soon as five ratifications shall have been deposited, the Con- 
vention shall come into force as between the High Contracting Parties which 
shall have ratified it ninety days after the deposit of the fifth ratification. 
Any ratification which is deposited subsequently shall take effect ninety days 
after such deposit. 

(3) It shall be the duty of the Government of the Kingdom of Italy to 
notify each of the Governments concerned of the date on which the present 
Convention comes into force. 


Art. 25. (1) The present Convention, after coming into force, shall 
be open for accession. 

(2) Accession shall be made through a notification addressed to the 
Government of the Kingdom of Italy, which shall inform each of the Gov- 
ernments concerned thereof. 

(3) The accession shall take effect ninety days after the notification to 
the Government of the Kingdom of Italy. 


Art. 26. (1) Any one of the High Contracting Parties may denounce 
the present Convention by a notification addressed to the Government of 
the Kingdom of Italy which shall at once inform each of the Governments 
concerned thereof. 


(2) The denunciation shall take effect six months after the notification 
of the denunciation and shall operate only with respect to the party making 
the denunciation. 


Art. 27. (1) The High Contracting Parties may, at the time of signa- 
ture, deposit of the ratifications or accession, declare that the acceptance 
which they give to the present Convention shall not apply to all or to any 
part of their colonies, protectorates, overseas territories, mandated territories 
or any other territory under their sovereignty, authority or suzerainty. 


(2) The High Contracting Parties may subsequently notify the Gov- 
ernment of the Kingdom of Italy that they intend to render the present 
Convention applicable to all or to any part of their colonies, protectorates, 
overseas territories, mandated territories or any other territory under their 
sovereignty, authority or suzerainty, so excluded from their original declara- 
tion. 


(3) They may, at any time, notify the Government of the Kingdom of 
Italy that they intend to have the present Convention cease to apply to all 
or any part of their colonies, protectorates, overseas territories, mandated 
territories or any other territory under their sovereignty, authority or suz- 
erainty. 

(4) The Government of the Kingdom of Italy shall notify each of the 
Governments concerned of notifications made in accordance with the last 
two paragraphs. 
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Art. 28. Any High Contracting Party shall be entitled not earlier than 
two years after the coming into force of the present Convention to call for 
the meeting of another international Conference in order to consider any 
improvements which might be made in the present Convention. To this end 
it shall communicate with the Government of the French Republic which 
shall take the necessary measures in preparation for such Conference. 


The present Convention, done at Rome, May 29, 1933, shall remain 
open for signature until January 1, 1934. 


In Testimony WHEREOF, the Plenipotentiaries have signed the present 
Convention. 
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NOTES 


A REvIEW OF THE Cases INVOLVING THE TAXATION OF GASOLINE Moror 
Fue, Usep 1N THE INTERSTATE OPERATION oF AIRPLANES.—Where an attack 
is made on the constitutionality of a state statute on the theory that it in- 
vades the exclusive power of Congress over interstate commerce, the courts 
must decide whether the burden alleged is a direct one on the particular 
instrumentality. In order to answer this question the court is called upon 
to determine the incidence of the tax. Therefore, in a review of the air- 
plane gasoline tax cases, it will be noted that this question has been directly 
or indirectly answered, and an analysis of the following cases will tend to 
disclose this situation. 

The airlines usually obtain their gasoline fuel supply either by direct 
purchases from distributors in the state of operation, or by purchases made 
outside the state, transporting the gasoline in tank car lots to a point within 
and storing the same in underground tanks near the company’s hangars, 
from whence it is pumped into the tanks of the plane. The airline in its 
normal operation through a particular state will have one or more regular 
stops within the state where the plane may be refueled and passengers taken 
on or discharged. In most instances the carriage of passengers and prop- 
erty between points in the same state, i. e., intrastate carriage, is incidental 
to the interstate operation of the airline. In this method of operation it is 
practically impossible to determine that proportion of the gasoline consumed 
as motive power for interstate operation and that consumed for intrastate 
trips. 

A classification of the cases thus far brought before the courts actually 
amounts to a classification of the type of statute under which the particular 
tax is sought to be imposed. It has therefore been attempted to group the 
cases under one or more of the usual three types of state gasoline tax 
statutes, and although the cases will, to a certain extent, overlap, the classi- 
fication made will be of aid in the approach to a study of the cases and 
the problem presented. 

The first group of cases arises from a situation where the legislature of 
the particular state has passed a statute imposing the tax upon the sale of 
gasoline. The leading case in this group is, perhaps, the case of Eastern 
Air Transport vy. South Carolina Tax Commission... The airline in this in- 
stance purchased its entire fuel supply within the State of South Carolina 
and carried on no intrastate commerce. The legislature passed an act as 
follows: 


“That every person, etc. . . . engaged in the sale, consigning, using, 





1. 53 S, Ct. 340, 1932 U. S. Av. R. 206 (March 14, 1932). 
[573] 





574 THE JOURNAL OF AIR LAW 


shipping, etc. . . . for the purpose of sale within the state . . . shall 
be subject to a license tax.’’2 


The case was heard on appeal from a three-judge District Court, the court 
holding that the tax sought to be imposed was a valid exercise of state 
power; that the tax was a privilege tax for carrying on the business of 
selling gasoline within the state. The airline contended that the tax had 
been construed as an excise or privilege tax and not a property tax, to 
which contention the court stated the distinction to be unimportant, quoting 
from the opinion p. 207 (1932 U. S. Av. R.): 


“Tf such a license tax for the privilege of making sales within the 
state were regarded as in effect a tax upon the goods sold, its validity could 
not be questioned in the circumstances here disclosed, as in that aspect the 
tax would be upon a part of the general mass of property within the state 
and hence subject to the state’s authority to tax, although the property 
might actually be used in interstate commerce. . . . Treating the tax as 
an excise tax upon the sales does not change the result in the instant case, 
as the sales are still purely intrastate transactions.” 


The court further stated that no distinction could be made between a tax 
on the sale of gasoline to be used to propel planes in interstate travel, and 
a tax on the sale of coal or wood to be used to generate motive power in 
the locomotive of an interstate carrier. The court distinguished the case 
from the Helson case, which will be referred to in the next classification. 
The case of Mid-Continent Air Express v. Lujan was heard before a three- 
judge District Court and decision rendered March 3, 1931.8 The court had 
before it the construction of two sections of the following statute of New 
Mexico :4 


“Section 60-101—There is hereby levied and imposed an excise tax of 
5c per gallon upon the use of all gasoline and motor fuel used in this state 
for any purpose . ; 

“Section 60-203—There is hereby levied and imposed an excise tax of 
5c per gallon upon the sale of all gasoline sold in this state, except gasoline 
sold in original packages or containers as purely interstate commerce sales.” 


The plaintiff purchased its motor fuels within the State of New Mexico and 
although the airline carried on some intrastate business, the court held it 
to be incidental to the interstate traffic and that the gasoline used for pro- 
pelling the plane in inter- and intrastate traffic could not be segregated. 
The court concluded that the tax sought to be imposed was unconstitu- 
tional as burdening interstate commerce, inasmuch as it was levied on the 
use of gasoline within the state. However, the same ‘statute again came 
before the state court of New Mexico in the case of Trans-Continental 
& Western Air, Inc. v. Lujan,5 where the court distinguished between the 
two sections of the statute above qucted and held that the first section im- 
posed a tax on the sale of gasoline within the state and should be upheld 
as a valid exercise of state authority on the principle laid down in the 
Eastern Air Transport case, supra. The court ruled that although Trans- 
continental could not be held under the “use” section of the statute, it 





2. Act of February 23, 1922, as amended (South Carolina Acts, 1922, pp. 
835-838 ; 1929, pp. 107-112). 

8. 47 F. (2d) 266, 1931 U. S. Av. R. 128. 

4. New Mexico Statutes Annotated, codification 1929. 

5. 8 P. 103, 1932 U. S. Av. R. 281, (1932). 
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could be held accountable to the state for the tax as levied upon the sale 
of the gasoline within the state. 

The second ‘classification concerns cases decided under statutes which 
attempt to impose a tax on the use or consumption of gasoline within the 
state. The consideration of this type of case requires a review of the hold- 
ing in the case of Helson v. Kentucky,® although this was not a case in- 
volving the use of gasoline in airplane operation; nevertheless it was an 
expression of the Supreme Court on the question of taxing purely the use 
of gasoline .in interstate travel. In this case, the State of Kentucky at- 
tempted to levy a tax on persons who purchased gasoline without the state, 
and who “sell or distribute or use the same- within the state.”? The State 
of Kentucky sued for the amount of the gasoline tax alleged to be due 
from a ferry company which operated exclusively in interstate travel on 
the Ohio River. The gasoline which the defendant company used was pur- 
chased in Illinois, where defendant’s business was located, and used to 
propel a ferry-boat in the waters of the Ohio River. The evidence showed 
that 75% of the gasoline used was consumed while the ferry was operating 
on the river in the State of Kentucky. The court held that the tax levied 
was unconstitutional since it was a taxing of the use of a means of inter- 
state transportation. It was apparent that the tax could be construed only 
as one upon the use of gasoline in interstate commerce since no situs of 
the property, i. e., gasoline, could be established in the State of Kentucky. 
Advantage was taken of the theory of this case in U. S. Airways, Inc. v. 
Shaw.8 In this instance the District Court had before it the following 
statute of Oklahoma :® 


“9987—A—There is hereby levied an excise tax of 4c per gallon on all 

gasoline consumed in the State of Oklahoma to be reported and collected as 
hereinafter provided.” 
Here again the gasoline was bought within the state. The court held the 
state act to be unconstitutional on the theory that it was not a property tax 
but an excise or privilege tax which was not applicable to the airlines busi- 
ness. The court stated: 


“If the state legislature intended by these enactments to tax gasoline 
bought in the state and consumed by patrons in the conduct of an interstate 
transportation business by airplanes, whether such consumption occurs 
within the state or without, the tax operates directly to burden interstate 
commerce, because it is a charge on an instrumentality thereof.” 

The court believed the Helson case to be directly in point and that the 
whole tax must fall since the inter- and intrastate business of the plaintiff 
were so comingled that a separation of the gasoline used in the respective 
operations could not be practicably determined. It might be noted at this 
point that the proceeds of this tax were to be used for the maintenance of 
highways, etc. 

At this point in the classification of cases brought under the “use” type 
statute is injected the line of cases which deal with an act levying a tax on 
the use of gasoline within the state, but one in which the proceeds derived 
from the tax are used to foster airplane transportation and provide greater 





279 U. S. 235, 73 L. Ed. 683 (1928). 

Sec. 1, Ch, 120, Acts of 1924. 

43 F. (2d) 148, 1930 U. S. Av. R. 179 (1930). 
Laws Okl. 1923, c. 239 and subsequent amendments. 
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aviation facilities. Although the case of Varney Airlines v. Babcock?® was 
not the first of the airplane cases dealing with this refinement of the prob- 
lem, it is perhaps the most satisfactory example of a holding which is sup- 
ported on the theory that a tax otherwise unconstitutional (as burdening 
interstate commerce) may be upheld where the proceeds from the tax are 
used for the maintenance of the particular instrumentality against which 
the tax is levied. This case was heard before a three-judge court in a 
District Court of Idaho. The plaintiff airline purchased its gasoline from 
without the state, transported and stored the same within the State of Idaho, 
from which it was withdrawn for filling the tanks of the plaintiff's planes. 
The tax which was sought to be imposed required each dealer engaged “in 
the sale of motor fuels”!1 to pay the tax on all motor fuels sold and/or 
used by such dealer. The proceeds of the tax were allocated to the upkeep 
and maintenance of certain aviation facilities. The airline contended that 
it was not a “dealer engaged in sale” and that the tax was a burden on in- 
terstate commerce. The court held that the tax imposed was not one upon 
the gasoline itself, but upon the “sale and/or use” of the gasoline within 
the state. The court said: 


“The state has power to impose a property tax upon such gasoline as is 
situated within the state, but the plaintiff does not sell gasoline in the state. 
All that it does is to import it into the state for its own use in propelling 
its airplanes in interstate commerce. Therefore, the tax must fall upon the 
use of gasoline employed by the plaintiff in propelling its airplanes in such 
commerce, and when so, it falls directly upon the use of one of the means 
by which commerce is carried on.” 


The court cited the Helson case in support of this position and a num- 
ber of cases which proceed to justify a particular tax on the theory that 
“even interstate commerce must pay its way.” The argument in the latter 
group of cases is that since certain facilities are being offered by the state 
for the better carrying on of the particular type of interstate commerce, 
it is only fair that those who receive the benefit thereof should bear a 
portion of the expense of maintenance. The court, however, concluded 
by an inspection of the statute, noting that the tax was levied on dealers 
engaged in the sale of motor fuels “sold and/or used” and since plaintiff 
did not actually sell the gasoline but only used the same, that the act did 
not apply to it and therefore granted an injunction restraining the collec- 
tion of the tax. 

As a third classification, there has been grouped the so-called storage 
tax cases, i. e., where the statute which seeks to impose the tax is levied on 
the storage of gasoline within the state. As has been indicated, some air- 
lines purchase their entire gasoline suppiy from without the state and store 
it in tanks located on the field of the airport. Reference should be made at 
this point to Mr. Cooper’s article appearing in 4 JourNAL oF Air Law, page 
17, for an accurate review of the cases brought under storage tax statutes. 
The case of American Airways, Inc. v. Wallace? and the case of N.C. & 
St. L. R. R. v. Wallace18 should be considered together, inasmuch as the 
respective courts had before them the interpretation of the Tennessee Gaso- 





1 F. Supp. 687 (1932). 
f ‘ee as amended. 


; : ~ R. 209 (1932). 
. Ed. 444 (1933). 
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line Storage Tax. The statute originally imposed a tax upon all persons, 
etc., engaged in and carrying on the business of “selling” gasoline and dis- 
tillate in the state. The act was amended in 1925 so as to include “storers” 
and “distributors” of gasoline. It provided that “storers and distributors 
shall compute and pay this tax on the basis of their withdrawals and dis- 
tributions” and that the tax should accrue whether such withdrawal be for 
sale “or other use;” the tax is a “Special privilege tax, in addition to all 
other taxes, for engaging in such business in this state.”14 In the American 
Airways case, the District Court rendered a full opinion in which they 
describe the nature of plaintiff’s transportation. The planes stopped at three 
points within the state and a small intrastate business was done. The gaso- 
line is brought in tank cars from without the state, pumped into private 
tanks and withdrawn only for plaintiff’s use. The court said: 


“It is not the intent with which the gasoline is to be used that de- 
termines the liability for taxes, but is the status of the gasoline at the time.” 

“The tax was not one on property but a privilege tax upon the business 
of storing and withdrawing the gasoline; the amount of the tax being based 
on the withdrawals.” 


The court stated further: 


“Plaintiff's gasoline is brought into the state in interstate commerce, 
and it comes to rest in the state, where it may remain for an indefinite 
period, or for all time as to that matter, thereby terminating the interstate 
transportation, and is, therefore, not being transported in interstate com- 
merce when it is withdrawn w hich i is the time the tax accrues. The storage 
and withdrawal, being completed in Tennessee, is an intrastate transaction, 
and not a transaction in interstate commerce. . . . There is no doubt 
of the power of the State to impose a license tax upon the conducting of a 
business in the state.” 

“There is an obvious distinction between taxing gasoline used for motor 
fuel in interstate commerce, and taxing the business of storing gasoline 
within the state, and distributing or allowing the same to be withdrawn 
from storage for sale or other use. This is not a tax on the gasoline but 
is a tax upon the privilege of storing and distributing it within the state. 
Here, we have property located within the state, and used in such a way 
as constitutes a business subjecting it to a privilege or excise tax.” 


The court distinguished the case before it from the Shaw and Lujan cases, 
to which reference has herein previously been made. 

“In the Shaw case, the act levied an excise of 4c a gallon on all gaso- 

line consumed in the state, and in the Lujan case the law imposed an 
excise tax upon all gasoline used or sold in the state. The Tennessee 
statute imposes an excise or privilege tax upon the business of storing and 
distributing gasoline, and this tax accrues whether the gasoline is used in 
interstate commerce or otherwise.” 
The order denying the interlocutory injunction was affirmed by the U. S 
Supreme Court.15 The upper court did not go into the merits of the applica- 
tion by reason of the fact that the injunction had been denied by a three- 
judge court, which it concluded had not abused its discretion. The U. S. 
Supreme Court, in rendering an opinion on the same point and on the same 
statute in the N. C. & St. L. R. R. case, said as to the tax: 


_ “Hence there can be no valid objection to the taxation of the exercise 
of any right or power incident to appellant’s ownership of the gasoline, 





14. Ch. 58 Pub. Acts of 1923, amended by Ch. 67 Pub. Acts 1925. 
15. 77 L. Ed. 12. 
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which falls short of a tax directly imposed on its use in interstate com- 
merce, deemed forbidden in Helson v. Kentucky, supra. Here the tax is 
imposed on the successive exercises of two of those powers, the storage 
and withdrawal from storage of gasoline. Both powers are completely 
exercised before the use of the gasoline in interstate commerce begins. The 
tax imposed upon their exercise is therefore not one on the use of gasoline 
as an instrument of commerce and the burden of it is too indirect and re- 
mote from the function of interstate commerce itself to transgress cen- 
stitutional limitations. (Citing Eastern Air Transport case.)” 


The court then considered the argument made that the tax violated the 
14th Amendment, in that the tax was levied as a charge for the use of the 
highways, which plaintiff did not use. The court disposed of this question 
with citation of authority and concluding that the constitutional power to 
levy taxes does not depend upon enjoyment by the tax payer of any special 
benefit from the use of the funds raised by taxation. Ordinarily in these 
cases the question of a violation of the 14th Amendment does not arise 
until the court has concluded that there is a burden on interstate com- 
merce. Then, the state, in order to sustain their statute, may show, as in 
the Varney Airlines case, that it is a reasonable charge for the facilities 
provided to the interstate carrier. See in connection with this classification 
of cases Western Air Express, Inc. v. Welling.1% 

The history in the case of Boeing Air Transport, Inc. v. Edelman‘? 
furnishes an excellent example of the problems to be faced in the attack- 
ing of the constitutionality of a state taxing statute. The case arose in 
Wyoming where the plaintiff airline maintained within the state fueling 
facilities at two of its stops, Cheyenne and Rock Springs. Part of the 
gasoline used by the plaintiff company was purchased within the state and 
part brought from outside the state and stored in tanks located on the field. 
The District Court, in sustaining the tax, apparently reached the conclusion 
that it was a tax imposed on use and that their holding would necessarily 
be consistent with the Helson, Lujan and Shaw cases, were it not for the 
fact that the proceeds of the tax were to be used in the promotion of avia- 
tion, through the furnishing of certain facilities (the doctrine that even 
interstate commerce must pay its way). The statute provided essentially 
as follows: 

“Each and every wholesaler . . . who is now engaged . . . in 
the sale or use of gasoline as herein defined, shall . . . render 2 
a statement of all gasoline sold or used by them in the state . . . and 
pay . . . the license tax of 4c per gallon on all such gasoline. 

Every person, etc., who shall use any gasoline in this state upon which the 
said tax had not been paid shall . . . ete.”18 


The complainant in the Circuit Court of Appeals! contended that although 
the tax was levied on the wholesaler, it was actually a tax on the con- 
sumer. Secondly, that the complainant airline could not buy from dis- 
tributors without paying the tax. The Circuit Court of Appeals held that 
as to gasoline purchased within the state, the tax was one levied against 
the wholesaler and was a tax of the type sustained in the Eastern Air 
Transport case. As to gasoline purchased without the state, reference was 





1931 U. Av. R. ist (3d Jud. Dist. Ct., Utah, 1930). 
51 F. (2a) 130 (193 

Session wl oe tates 1929, Special Session. 

61 F. (2d) 3 
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made to a section of the Wyoming statute which required every wholesaler, 
person, firm, corporation, etc., which transported gasoline into the State of 
Wyoming to keep a record of all purchases, receipts, sales, etc. 


The court concluded: 


“Conceding that appellant might make purchase of gasoline outside the 

state under given circumstances, bring that gasoline to Cheyenne and Rock 
Springs and use it in interstate ‘flights and not be subject to account to the 
State Treasury for the statutory tax on gasoline so used, it is the writer’s 
opinion that the pleadings and facts in this case are too meager and in- 
definite to require and sustain a ruling and decree thereon.” 
However, the court did remand the case with directions to issue the writ 
enjoining collection of the tax on all gasoline procured by appellant on 
purchases completed outside the State of Wyoming and then brought into 
that state and used in its planes in interstate commerce. The Circuit Court 
of Appeals therefore enjoined the collection of the tax on purchases com- 
pleted outside the State of Wyoming, but whether on the theory that the 
tax did not apply to that situation or whether the tax, as applied, would 
amount to a burden on interstate commerce, was not determined, as was 
pointed out in the opinion rendered in the case when it finally reached the 
U. S. Supreme Court.2° Although the Supreme Court did not definitely 
refer to the Wyoming statute as a “storage” act, without question it so 
considered it. The court said: 


“As the statute has been construed and applied, the tax is not levied 
upon the consumption of gasoline in furnishing motive power for respon- 
dent’s interstate planes. The tax is applied to the stored gasoline as it is 
withdrawn from the storage tanks at the airport and placed in the penn: 


No tax is collected for gasoline consumed in respondent’s planes, either on 
coming into the state, or on going out. It is at the time of the withdrawal 
alone that ‘use’ is measured for the purposes of the tax. The stored gaso- 
line is deemed to be ‘used’ within the state and therefore subject to the 
tax, when it is withdrawn from the tank. (Citing the N.C. & St. L. R. R. 
Co. v. Wallace as a comparison case.) 

“A state may validly tax the ‘use’ to which gasoline is put in with- 
drawing it from storage within the state, and placing it in the tanks of the 
planes, notwithstanding that its ultimate function is to generate motive 
power for carrying on interstate commerce. Such a tax cannot be dis- 
tinguished from that considered and upheld in the N. C. & St. L. R. R. Co. 
v. Wallace. 

“But the officers of Wyoming, charged with the enforcement of the 
taxing statute, are giving no such application to it aS was given to that in 
Helson v. Kentucky, supra, and it is not suggested that they will.” 


We may therefore conclude that a state gasoline tax based on any one 
of the three following premises may be sustained by the U. S. Supreme 
Court: 


(1) A tax directed at the sale of gasoline within the state. 

(2) A tax directed at the storage of gasoline within the state where 
the tax is construed as an excise tax for the privilege of withdrawing, or 
where it is construed as one on property within the state. 

(3) Where the statute is one on the “use” of gasoline within the state, 
but where the proceeds derived therefrom are directed towards the main- 
tenance of airplane operation facilities. (Although we have no expression 
of the U. S. Supreme Court on this point as applied to airplanes, we do find 
numerous District Court cases previously referred to.) 


20. 283 C. C. H. 3049, decided April 17, 1933. 
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As a result of the holdings indicated, it appears that the only oppor- 
tunity for a successful attack on a gasoline tax statute is upon one in 
which the tax is levied directly and purely on the “use” of the gasoline in 
interstate commerce.?! 

An attack was recently made on the Louisiana statute in American Air- 
ways, Inc. v. Grosjean,22 in which the court rendered an opinion on June 19, 
1933, denying the airlines’ prayer for interlocutory injunction and dismissing 
the bill. The authority relied upon for this holding was the U. S. Supreme 
Court’s decision in the Boeing Air Transport case and the N. C. & St. L. 
R. R. Co. v. Wallace. Whether those cases cited are authority for the 
holding, in view of the foregoing discussion, is a matter of some doubt, 
and until a definite ruling on a purely “use” statute by the U. S. Supreme 
Court is made,?3 the airlines may feel justified in continuing their opposi- 
tion to this form of taxation. 

Hamitton O. Hate, 
Of the Chicago Bar. 





21. See W. M. area Motor Fuel Tax,” 4 Arr LAw Review 239. 


22. 288 C. Cc. H. 309 
23. American Airways V. Grosjean is being appealed to the U. S. Supreme 


Court. 
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(e) Le conseguenze economiche della convenzione di Roma sulla 
tae eaee verso i terzi della superficie. Alfredo Crocco, 
pp. 48-75. 


Archiv Fiir Luftrecht (April-June, 1933) 


(a) Das Flugblatt im Luftkrieg. Erwin Riesch, pp. 65-75. 
(b) Haftpflichtschaden nach $19 des Luftverkehrsgesetzes in der 
Praxis. Hans-Herbert Wimmer, pp. 76-83. 


Bollettino Dell’Aviazione Civile e Del Traffico Aereo (May, 1933; June, 1933) 


Revue Aéronautique Internationale (June, 1933) 
(a) Orientation economique du transport aérien. Luigi Acampora, 
pp. 171-178. 


(b) La normalisation et Vaéronautique. Rapport de la Commissior 
technique de I’'I. A. T. A., pp. 179-189. 

(c) L’universalité du droit aéronautique. A. Ambrosini, pp. 187-190. 

(d) La domanialité publique internationale de Vair. M. J. Kroell, 
pp. 205-207. 








*Compiled by Lorraine Arnold, Secretary, Air Law INSTITUTE. 
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Studi Di Diritto Aeronautico (Vol. VI-1933) 
(a) La 7 Conferenza Internazionale di diritto privato aeronautico. 
. Giannini, pp. 5-7. 


(b) La PsP osinen di Roma sul Le conservativo degli aero- 
mobili, A. Giannini, pp. 16-4 
(c) La Picea di Roma sulla responsabilita degli aeromobili pei 
danni ai terzi in superficie. A. Giannini, pp. 48-126. 


(d) Brevi note sull’analogia a diritto maritimo e aeronautico. R. 
Sandiford, pp. 127-14 


L’Air (August 1, 1933) 


(a) Un Curieux Point de Droit International Public. Louis Proust. 
(b) Doit-on parler de Statut du Vol & Voilef Jean Saint-Paul. 


Books, MONOGRAPHS, AND REPORTS 


(a) Corso di Diritto Aeronautico (Volume I—Part I). Antonio Am- 
brosini. Edizioni Della Rivista Di Diritto Aeronautico, Via 
Varese, 7, Roma, 1933. Pp. 162. 

(b) Seeee = Diritto Penale Aeronautico.  S. Cosepagte Melita. 
Societa Editrice Del “Foro Italiano,’’ Roma, 1933. Pp. 241. 

(c) L’aviation sanitaire au point de vue du Droit international. 

ae. Devillers. Les Editions internationales, Paris, 1933. 

p. 





